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LANDLORD AND TENANT 
I 


|» Bergeron v. Forest,) the Massachusetts law as to the liability 

of a landlord for injuries received by a tenant through the de- 
fective and dangerous condition of the interior of the premises, is 
stated as follows: 


“The defendant as landlord cannot be held liable unless he has under- 
taken to make repairs and has made them negligently. (z) If he does 
this by virtue of some contract with the tenant, whereby during the 
tenancy either repairs or changes are made in the demised premises, 
the right of recovery is not limited to the tenant personally but includes 
all persons who within the contemplation of the parties were to use the 
premises under the hiring. Feeley v. Doyle, 222 Mass. 155,157. (2) But 
if the landlord does this gratuitously, he is liable only to the tenant or 
person with whom he makes the gratuitous undertaking. Thomas v. 
Lane, 221 Mass. 447. Gill v. Middleton, 105 Mass. 477. In the first class 
of cases, that is to say, where the landlord makes repairs under contract, 
he is liable for ordinary negligence. Galvin v. Beals, 187 Mass. 250. 
In the second class of cases, that is to say, where the landlord makes 
repairs gratuitously, he is liable only for gross negligence, Massaletti v. 
Fitzroy, 228 Mass. 487, 509;2 . . . By way of precaution it may be 





1 233 Mass. 392, 398 124 N. E. 74 (19109). 

2 “Except in those instances where death is caused by such act of negligence, 
when, liability for death being wholly statutory, under the terms of R. I. c. 171, § 2, 
as amended by St. 1907, c. 375, a landlord, as well as others, causing the death of a 
human being by negligence, is subject to the penalty there provided for ordinary 
negligence. Brown v. Thayer, 212 Mass. 392, 397, 398. Flynn v. Lewis, 231 Mass. 
550. But the class of persons for whose death a landlord may be subject to a penalty 
is not enlarged beyond the class to whom he is liable for gross negligence in causing 
conscious suffering, because, as is pointed out in the full discussion in Thomas ». Lane, 
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added that, if the landlord does an act of gratuitous repair which creates 
a situation inherently dangerous, such as the presence of explosives with- 
out notice and such like conditions, there may be liability under the 
principle elucidated with full review of decisions in Thornhill v. Car- 
penter-M orton Co., 220 Mass. 593.”* 


In Thomas v. Lane, cited by the Chief Justice, the celebrated 
case of Winterbottom v. Wright is construed as holding that one, 
other than a landlord, who for a consideration and in the course of 
his trade contracts to make repairs upon a building or chattel, and 
who makes such repairs negligently, is liable only to him with 
whom he has contracted, and that case, as so construed, is stated 
to be the law of Massachusetts. 

The effect of the law so announced, applied to facts which might 
readily arise, is to say the least startling. A builder and contractor 
owns a shop which he lets to a tenant; the tenant complains that 
the floor of the shop has fallen into a dangerous state of disrepair. 
If the landlord, without more, as a mere favor to a desirable tenant, 
undertakes to do the work and does it with merely ordinary negli- 
gence, he is liable to no one. If, on the other hand, the repairs are 
done with gross negligence, whether by himself or by his servants 
or perhaps even by an independent contractor carefully selected 
by him, he is liable to the tenant and perhaps also to the wife of 
the tenant if she accompanies her husband in his visit to the land- 
lord and joins in the complaint and is present when he promises to 
make the repairs.* : 

If, however, the tenant goes beyond mere complaint and threatens 
to exercise a right given him in his lease to terminate his tenancy, 
or, his lease being about to expire, warns the landlord that he will 





221 Mass. 447, with ample citation of authorities, there is no duty arising out of a 
gratuitous undertaking of repairs by a landlord to anybody except to the person or 
persons with whom the gratuitous undertaking was directly made. There can be no 
negligence unless there is a duty. Negligence consists in doing or omitting to do an 
act in violation of a legal duty or obligation due to the person sustaining injury. Minor 
v. Sharon, 112 Mass. 477, 487. Lebourdais v. Vitrified Wheel Co., 194 Mass. 341. 
Bernabeo v. Kaulback, 226 Mass. 128, 131. Mammott v. Worcester Consolidated 
Street Railway, 228 Mass. 282, 284. Savings Bank v. Ward, 100 U. S. 195, 202, 205.” 

* Rugg, C. J., at p. 398, 399. 

4 It would seem also that a similar liability should exist to any other member of 
the household, or to any other person interested in the safety of the shop, such as a 
habitual customer who accompanied the tenant and was present when the promise 
was given. 
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not renew it unless the repairs are made,’ the landlord’s liability is 
enlarged both in the character of the negligence for which he is 
liable and in the persons to whom he is liable. He is liable if the 
repairs are made with ordinary negligence and he is liable not only 
to the tenant and to his household but also to “all persons who 
within the contemplation of the landlord and the tenant were to 
use the premises under the lease’’; in other words, to all those 
whom the tenant chooses to permit or invites to enter, unless the 
lease contains a provision that he must exclude certain classes of 
persons or may not put the demised property to certain uses which 
involve their admission. 

But if the landlord is not frightened by the threat or does not 
care whether the tenant terminates his lease or not, and the tenant 
thereupon employs him as builder and contractor to do the work 
as any other builder and contractor would, agreeing to pay for it, 
the landlord, as contractor, no matter whether he was guilty of 
ordinary or gross negligence in making the repairs, is answerable 
only to the tenant, after the tenant has accepted the repairs as 
complete. And this is so, though the danger negligently created 
could not have been discovered after the work was done by anything 
short of tearing the whole job to pieces. Yet the repairs would in 
each case have been done by the builder’s regular force of workmen 
under his own direction or the direction of his regular foreman.® 

It may well be that the fact that the repairs are made for a valu- 
able consideration may properly increase the degree of care re- 
quired or even the amount of skill which must be exercised by him 
who undertakes the work, though where the person gratuitously 





5 If the tenant has no right to terminate the lease, a promise to repair made to 
prevent him from carrying out a threat to do so is held to be without consideration. 
Hart v. Coleman, 192 Ala. 447, 68 So. 315 (1915). 

6 Indeed, it is possible to suggest a case in which it might be doubtful in which 
capacity he acted. Suppose in the case given above, the landlord refuses to make the 
repairs at his own expense, the tenant refuses to pay the ordinary rates charged by 
contractors and persists in his threat to vacate the premises. The builder-landlord 
suggests and the tenant accepts as a compromise, the proposition that the builder- 
landlord will make the repairs at cost. In such case, what is his position? Does he 
act as builder, liable only to the tenant, or does he act as landlord, liable also to the 
tenant’s family and his business and social guests ? 

Probably he would be held to act as landlord, since the only benefit which he re- 
ceives other than that of finding work for his force, (though if business is slack even 
contractors find it worth while to take contracts very close to cost,) is the retention 
of a tenant. 
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undertaking such repairs is himself a man whose business requires 
him to possess special skill, there is less reason to excuse unskilful- 
ness even in a gratuitous undertaking. 

But there is no principle general either to the law of contracts 
or of torts which justifies extending the liability of a landlord mak- 
ing repairs for a benefit moving to him as such, to persons to whom 
he would not be liable if he made the same repairs gratuitously, 
and to whom a contractor or even he himself, if acting as con- 
tractor, would not be liable, if he had undertaken the work for 
reward in the course of his business as contractor. 

If the obligation to exercise care in making repairs arises out of 
the undertaking, and is the creature exclusively of the consensual 
act of giving the promise, while there may be a doubt as to the 
propriety of regarding such an undertaking, if gratuitous, as im 
pari materia with the true contract, such an undertaking, for a con- 
sideration, has far more if not all of the attributes of a perfect con- 
tract. Therefore, it seems clearly erroneous to apply to the former 
that fundamental principle of the law of contracts, which restricts 
liability to those party to the consideration, while refusing to apply 
it to the latter. 

And since the landlord as such owes no duty to keep the interior 
of the demised premises in a condition safe for use and therefore 
the landlord’s undertaking, whether gratuitous or for hire, does 
not define a previously existing relational obligation, it seems 
equally erroneous to impose on him, if he undertakes the repairs, 
a wider liability than is imposed upon any other person who 
improperly performs a similar undertaking for a consideration 
other than a benefit as landlord. 

If the liability for negligent repairs gratuitously undertaken by 
a landlord is not based upon his failure to confer the benefit which 
a perfect performance would give, but upon his misfeasance, it is 
not in its essence a Contract but a Tort liability. As such its 
extent should be determined by the principles general to that part 
of the law which deals with the liabilities of those who by their 
actions create a risk of harm to others which results in injury. 
And it should be immaterial that the improper repairs are done 
under a gratuitous undertaking, rather than for hire or for a benefit 
accruing to the actor as landlord, or even that they are done with- 
out any understanding with the tenant at all. It should extend 
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to all persons whom the landlord ought to contemplate as apt to 
be exposed to whatever risk a lack of care on his part would create, 
unless there is some limitation recognized by Tort law confining 
the liability within narrower bounds. 

In a number, indeed, a majority, of jurisdictions the liability of 
a contractor who as such contracts to'do construction or repair 
work upon another’s property, or of a manufacturer making an 
article for sale, is restricted to the owner of the property with 
whom the contract is made or the person to whom the article is 
sold as the first step in its distribution. 

But there is no intimation in any of the cases cited by the Massa- 
chusetts Supreme Judicial Court of any reason why this limita- 
tion should not include landlords; or why, if landlords are to be 
excluded, their liability should depend upon the work being done 
for the purpose of gaining an advantage as landlord. 

Bergeron v. Forest leaves the Massachusetts law on this subject 
in such a confused and uncertain state as to require an examination 
of the cases preceding it. 


II 


Prior to 1870, the Massachusetts decisions as to the liability of 
a landlord for injuries caused by the defective condition of his 
premises while in the occupation of a tenant followed the generally 
accepted doctrines on the subject. 

The landlord is under no duty to turn over to the tenant the 
premises in a condition fit for safe occupation and use. He is, 
therefore, not liable to a tenant or a person entering in the right © 
of the tenant who while upon the premises is injured by a dan- 
gerous defect therein,’ unless the landlord knew of the defect and 





7 Unless the premises are leased for immediate use in their existing condition, for a 
purpose which involves the lessee inviting the public thereto, Oxford »v. Leathe, 165 
Mass. 254,43 N. E. 92 (1896). A “rink and seats” leased for four nights to one Gleason 
who owned a troupe of trained horses, under an arrangement by which the lessor was 
to retain control of the box office till his nightly rent was collected. “The short and 
interrupted character of the occupation allowed to Gleason made it obvious that the 
safety of the building must be left mainly to the defendant” per Holmes, J. 

See accord: Camp v. Wood, 76 N. Y. 92 (1879); and Fox v. Buffalo Park, 21 App. 
Div. 321, 47 N. Y. Supp. 788 (1897). And see Barrett ». Lake Ontario Co., 174 N. Y. 
310, 66 N. E. 968, (1903); Albert v. State, use of Ryan, 66 Md. 325, 7 Atl. 697 (1887); 
Joyce v. Martin, 15 R. I. 588, 10 Atl. 620 (1887); and Kane ». Lauer, 52 Pa. Sup. 467 
(1913); in which the premises were let for a considerable term (in Kane v. Lauer, for 
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concealed it from the tenant or failed to disclose it to him, it being 
unlikely to be discovered by the tenant by any inspection which 
he was bound to make.® 

Since the landlord is under no duty to repair defects existing 
prior to the lease, a fortiori, he is under no duty to repair dilapida- 
tions which occur during the tenancy even though called to his at- 
tention by the tenant. 

A covenant to repair is held to create a purely contractual obliga- 
tion, there being no pre-existing common law duty which it defines. 
And a separate agreement made upon sufficient consideration after 
the premises have been turned over to the tenant clearly should 
have no greater effect. Only the tenant can recover for the land- 
lord’s breach of such a covenant or agreement and the tenant’s 
recovery is limited to the cost to which he is put in making the re- 
pairs which the landlord should have made and to the loss of the 
use of the premises, if the landlord’s breach has made them unfit 
for use.® 

A distinction is drawn between such covenants and covenants 
to make such repairs as are necessary to prevent the premises from 
becoming a nuisance in the strict sense of that term, that is, of 
falling into a condition likely to do harm to persons and property 
outside the boundaries of the premises. The landlord is liable 
under such covenants for any injury to persons or property sus- 
tained outside of the premises,’° the person injured having his 
election to sue either the landlord or the tenant.” 





two years). The fact that the lease is for the specific purpose of throwing it open to 
the public is, in some of the cases, held to make its condition, rendering it dangerous 
to the public using it, ‘‘a nuisance,”’ so as to make the landlord liable on the principle 
laid down in Rosewell v. Prior, 2 Salkeld, 460 (1701). It is hard to see any logical dis- 
tinction between such cases and the lease of a shop or even a dwelling. The proba- 
bility of injury and not the number of persons imperilled should control. There is 
much force in what Wilkes, J., says in Willcox v. Hines, roo Tenn. 538, 558, 46 S. W. 
297 (1898): “The obligation not to expose, the individual to danger is the same as 
not to expose the public to danger.” 

8 Minor v. Sharon, 112 Mass. 477 (1873); Cowen v. Sunderland, 145 Mass. 363, 
14 N. E. 117 (1887). 
® Tuttle ». Gilbert Mfg. Co., 145 Mass. 169, 13 N. E. 465 (1887). 
10 City of Lowell ». Spaulding, 58 Mass. (4 Cush.) 277 (1849), in which Shaw, C. J., 





11 The marginal note to Payne v. Rogers, 2 H. Bl. 350 (1794), is as follows: “If an 
owner of a house is bound to repair it, he, and not the occupier, is liable . . . for an in- 
jury sustained by want of repair,” and 18 Hatspury, Laws or ENGLAND, 504, cites 
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In 1870 it was held in Gill v. Middleton ™ that a landlord was 
liable for injuries which the wife of his tenant received through the 





says that this is “to avoid circuity of action,” citing Payne v. Rogers, 2 H. Bl. 349 
(1794). 

It is very doubtful whether this is the true reason or indeed a tenable reason for 
holding a landlord liable because of his covenant to repair the exterior of leased prem- 
ises. It implies that such a covenant binds the landlord to indemnify the tenant for 
any damages which he may have to pay to a stranger because of the bad repair of the 
premises which he occupies. It does not explain why such a covenant should have such 
an effect, while a covenant to repair the interior of the premises is construed to bind 





Payne »v. Rogers as authority for its statement that the liability is shifted to the land- 
lord. On the other hand, Lord Denman says in Russell v. Shenton, 3 A. & E. (Nn. s.) 
449, 459 (1842), “that the language of the Court” (in Payne v. Rogers) “is not very 
clear; but, if the marginal note may be taken to be a fair representation of the effect 
of the decision, it will be hard to reconcile with Cheetham v. Hampson, 4 T. R. 318 
(1791).”’ It is submitted that the language of none of the judges, taken in connection 
with the actual question before them, required so broad a statement. Buller, J., says, 
2 H. Bl. 351: “I agree that the tenant as occupier is prima facie liable to the public, 
whatever private agreement there may be between him and the landlord. But if he 
can show that the landlord is to repair, then the landlord is liable.” The action was 
against the landlord and not the tenant, and it is giving too much weight to the words 
“prima facie” to hold that Justice Buller meant thereby that the tenant was liable 
only until he could transfer his liability to the landlord by showing that the latter 
had covenanted to repair, without regard to the fact that he expressly states that 
this “prima facie” liability exists “whatever the private agreement may be between 
him and his landlord.” And Justice Heath’s reason, that “if we hold the tenant 
liable, then we encourage circuity of action, as the tenant would have his remedy over 
against the landlord,” while it may be a good or a bad reason for holding the landlord 
directly liable, would be at least as valid if he had said “if we hold the tenant solely 
liable,” which after all was the only way in which the liability of the tenant was in- 
volved in the question before him. At all events American courts, while accepting 
Payne v. Rogers as authority for what it actually decided, have not followed the 
marginal note. Chief Justice Shaw says, in Lowell v. Spaulding, 4 Cush. (Mass.) 277, 
279 (1849): “By common law, the occupier and not the landlord is bound, as 
between himself and the public, so far to keep the buildings in repair that they may be 
safe for the public. If, indeed, there is an express agreement between landlord and 
tenant, that the former shall keep the premises in repair, . . . the party injured by the 
defect and want of repair, may have his action in the first instance, against the land- 
lord,” that is, may sue him directly and need not sue the tenant primarily liable, leav- 
ing him to recover over from the landlord on their agreement; and see to the same 
effect Scholfield, J., in Gridley v. Bloomington, 68 Ill. 47 (1873). Rogers, J., in Bears 
v. Ambler, 9 Pa. 193 (1848) is even more explicit. He says, “‘a tenant or occupier is 
always liable for an injury caused by his neglect, irrespective of any contract between 
him and the landlord” (note the similarity to Justice Buller’s statement in Payne ». 
_ Rogers); “the tenant always is, the landlord may be, liable for an injury sustained by 
a third party.” 
™ 105 Mass. 477, 478, 479 (1870). 
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collapse of the floor of an outbuilding which a landlord had under- 
taken to repair and which after negligently making some repairs, 
he had assured her he had made safe for her to use. 

The Court, speaking through Justice Ames, said: 


“In the ordinary contract between landlord and tenant, there is no 
implied warranty on the part of the former that the demised premises 





the landlord no further than to reimburse the tenant for the cost, to which he is put 
in making for himself those repairs which the landlord, in breach of his covenant, has 
failed to make. 

Nor is there any general principle of law against circuity of action which universally 
permits a direct recovery, whenever the person responsible at common law for an in- 
jury to another has a right to indemnity from some third person. Suppose that a 
vendor warrants tools or machinery as fit for a particular use, for which they are in 
fact unfit, and the purchaser, relying on the warranty, supplies them to his servant 
without inspecting them and so makes himself liable for an injury caused thereby. 
The vendor is liable to indemnify the purchaser for the damages which his servant 
recovers. But no one has ever suggested that to avoid circuity of action the servant 
might recover directly against the warranting vendor, still less that his only right of 
action is against the warrantor, as the marginal note to Payne v. Rogers states the 
effect of the landlord’s covenant to be. 

A better reason would seem to be that given by McIlvaine, J., in Cheadle ». Bur- 
dick, 26 Ohio St. 393, at p. 396 (1875), that the landlord, “having thus reserved the 
control [of the premises] to the extent necessary for making repairs, his duty to the 
public in relation to the property is not affected by the lease,” and by Collins, M. R., 
in Cavalier v. Pope, L. R. [1905] 2 K. B. 757, 762, and May ». Ennis, 78 App. Div. 
552, 79 N. Y. Supp. 896 (1903). 

This would make the obligation sound in tort and thus prevent the anomaly of a 
contract creating an obligation toward those not party to it. And it would explain 
the difference in effect given to a covenant to make repairs necessary for the safety 
of the public and a covenant to make such repairs as are necessary only for the safety 
of those who enter the premises in the course of the occupier’s use of them. 

Those who enter the premises must look to him, who permits his entry, to make 
them safe or to disclose any defect which renders them unsafe for his use, and the law 
does not require the owner to contemplate the probability, however great it may 
actually be, that the tenant will use or permit others to use property which he knows 
the owner has, in breach of his covenant, failed to repair. Mere power to enter and 
perform his contract is therefore not enough to cast on him any duty to make the 
premises safe for use. But the owner has, as such, a duty to maintain his property in 
such a condition that it shall not be dangerous to the public, whether as travelers on 
a highway upon which it abuts, or as owners of adjacent property, or as persons upon 
such property in the owner’s right quite independent of his or the occupier’s consent. 
His duty may be suspended, when in a legally permissible way, as by leasing the 
premises, he parts with his right to enter it and so loses his power to perform his 
duty to maintain it in safe condition; but when by a covenant to repair he retains the 
right of entry and the power for performance, the reason for the suspension of his 
duty fails. This is similar to the difference in the liability which a landlord incurs - 
to the public and those injured while within premises which he leases in a patently 
ruinous condition, both external and internal. 
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are in tenantable condition. He is under no obligation to make repairs, 
unless such a stipulation makes a part of the original contract: and any 
promise to do so, founded merely on the relation of the parties, and not 
one of the conditions of the lease, would be without consideration, and 
for that reason would create no liability. But although a gratuitous 
executory contract of that kind would not be binding upon him, he 
would place himself in a very different position if he should see fit to 
treat it as binding, and actually enter upon its fulfilment. He is at liberty 
to repudiate or to perform it, at his option; but if his choice should be 
to perform it, he comes under some degree of liability as to the manner 
of its performance." It is well settled, that, for an injury occasioned by 
want of due care and skill in doing what one has promised to do, an 
action may be maintained against him in favor of the party relying on 
such promise and injured by the breach of it, although there was no 
consideration for the promise.“ 

In this case, the landlord was told that the building was in an unsafe 
condition; and what he undertook to do, at the request of his tenant,” 





8 At first glance the opinion might be taken to indicate that the right to refuse to 
carry out a gratuitous promise is lost by embarking on its performance, or at the least 
that care must be exercised so that even a partial performance may be well done as 
far as it goes. 

But this part of the opinion must be taken in connection with the emphasis later put 
on the defendant’s assurance that the premises had been made safe. The gist of the 
defendant’s wrong is the misleading quality of his conduct and words. Clearly he 
might, after starting to repair, have changed his mind and abandoned the work so 
long as he had done nothing to mislead the tenant into believing that he had completed 
it. The tenant had no right to demand that he should carry out his gratuitous under-- 
taking, and he had certainly no right to complain that he had been given half a loaf 
rather than no. bread. He would not have been harmed but benefited by so much as 
the landlord had chosen to do, though less than what he had promised. So, too, if 
the landlord had told the tenant exactly what he had done and what material he had 
used and the tenant had chosen to consider that they had made the outbuilding safe, 
any injury he sustained by using it would have been ascribed to his own bad judgment, 
for he certainly is not entitled to demand better judgment from his landlord than he 
exercises for his own protection. See Marston ». Frisbie, 168 App. Div. 666, 154 
N. Y. Supp. 367 (1915); Rhoades ». Seidel, 139 Mich. 608, roz N. W. 1025 (1905); 
and Sheridan ». Krupp, 141 Pa. 564, 21 Atl. 670 (1891). 

The landlord was held bound to take care to do the work well because he had taken 
over the control of this work, involving as it did the safety of the tenant and of those 
who might use the premises in his right, into his own exclusive charge and custody 
with full knowledge that the tenant must rely on his care and skill for his own pro- 
tection and that of his invitees and licensees. 

4 Citing Benden v. Manning, 2 N. H. 289 (1820); Thorne »v. Deas, 4 Johns. (N. Y.) 
84 (1809); Elsee ». Gatward, 5 T. R. 143 (1793); Shiells ». Blackburne, 1 H. Bl. 158 
(1789); Balfe v. West, 22 Eng. Law & Eq. 506 (1853). 

16 The report states that at the trial these facts (inter alia) appeared: “The out- 
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was to make it safe. He not only assumed to do the work, but he noti- 
fied the tenant when it was done, and invited him to make use of the 
building, assuring him that it was perfectly safe. Under these circum- 
stances, it was correctly ruled by the presiding judge, that if on trial it 
proved to be unsafe, by reason of the want of ordinary care and skill on 
the part of the defendant in the workmanship or in the selection of the 
materials used,!* he might be held responsible in damages.” 

The opinion of Justice Ames is in some respects rather vague 
and it is difficult to reconcile the facts as stated by him with those 
appearing at the trial. But it is clear that it put the defendant’s 





building” was out of repair and the plaintiffs (the action was brought by the tenant 
and his wife for injuries to the latter, her husband being joined for conformity) “‘re- 
quested the landlord to put it in repair. He said he would do so. After finishing 
them” (the repairs) “he told Mrs. Gill” (the wife of the tenant) ‘that he had made it 
safe so she need not fear to use it.” 

16 The defendant had testified at the trial that he had made such repairs as he 
thought needful to render the outbuilding safe. The trial judge refused to instruct 
the jury as requested by the defendant, (1) that he was not liable if he had made such 
repairs as he thought sufficient to make the premises safe and (2) that he was not 
liable unless he knew or believed that the repairs which he made were insufficient 
and that the premises were still unsafe and dangerous. The judge instructed the jury 
that the defendant was liable for want of ordinary care and skill in workmanship or 
selection of materials. The Supreme Judicial Court held this instruction proper, 
rejecting the argument that “the defendant could only be held responsible for bad 
faith or gross negligence.” Anything approaching a full discussion of the existence 
of “gross negligence” as distinct from “ordinary negligence” and the precise standard 
of proper performance of a gratuitous undertaking, whether to make repairs, to per- 
form other services or to keep as bailee the chattels of a bailor, would require a 
separate article. The first question in its essence appears to be one of terminology, 
since the same result is reached by holding that in one situation a man is liable for 
ordinary negligence and in another is liable only if guilty of gross negligence and by 
holding that a man is in all situations bound to use a degree of care varying with 
the circumstances, But where, as in Massachusetts, the legislature has used the 
term “gross negligence” in its statutes, it may be necessary to treat it as distinct 
from ordinary negligence. It is enough to say that until 1917 the landlord gratui- 
tously making repairs was held responsible for ordinary care and in Buldra ». Henin, 
212 Mass. 275, 98 N. E. 863 (1912) the landlord was held answerable for the merely 
operative negligence of an independent contractor,—a gas fitter, — sent to cap 
pipes on which fixtures had not yet been installed. 

But in West v. Poor, 196 Mass. 183, 81 N. E. 960 (1907), it was held that the liabil- 
ity of a man who invites another to ride gratis in his carriage is no greater than that 
of a gratuitous bailee, who in Massachusetts is held to be liable only for gross negli- 
gence, and in Massaletti v. Fitzroy, 228 Mass. 487, 118 N. E. 168 (1917) in an opinion 
in which the whole question of gross negligence is discussed at great length, the court, 
regarding all gratuitous undertakings as governed by the same principle as gratuitous 
bailments, expressed its disapproval of that part of Gill v. Middleton which held the 
landlord liable for “ordinary negligence” in making gratuitous repairs. 
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liability upon general principles assumed to apply to the mis- 
feasance of any gratuitous undertaking and not upon any peculiar 
and exceptional obligation which a landlord assumes by at- 
tempting to perform a gratuitous undertaking to make repairs for 
a tenant. 

It is equally clear that it emphasizes the fact that the person in- 
jured was misled into using the outbuilding both by the fact that 
the landlord had gone through the form of making repairs and by 
his express assurance that it was perfectly safe. 

There is nothing to indicate that he, and still less that the trial 
judge whose instruction he approved, regarded the undertaking as 
made with the female plaintiff or that either of them regarded this 
matter, or the fact that the promise, if made only to the tenant, 
was given in her presence as controlling, and from the fact that the 
assurance, which was actually given to the tenant’s wife, was said 
to have been given to the tenant, it would seem that the tenant’s 
family was considered substantially identified with the tenant in so 
far as their occupation of the demised premises was concerned. 

In none of the many cases which cited, followed or distinguished 
Gill v. Middleton during the forty-five years between 1870 and 
1915, was there any intimation that the liability of a landlord 


gratuitously making repairs was restricted to the tenant or to those 

persons of his family who were present when the promise was made 
and to that extent co-promisees. 

In Riley v. Lissner ” Justice Holmes cites Gill v. Middleton as 

authority, for permitting the wife of the tenant to recover, though 





17 160 Mass. 330, 35 N. E. 1130 (1894). The landlord’s negligence consisted in a 
failure properly to replace the cover of a cesspool, which he had gratuitously cleaned, 
and so to restore the premises to their previously safe condition. Thus it created a 
new defect and did not merely fail to remove an old one. But this was properly as- 
sumed to be immaterial. In the very recent case of Harvey v. Crane, 131 N. E. 168 
(Mass., 1921) the court treats a very similar case as one of negligence in performing a 
gratuitous undertaking and in order to hold the defendant landlord liable to his tenant 
finds him guilty of gross negligence in failing to close a trap-door, into which the 
plaintiff fell, while returning home at night and entering the room without striking 
a light. 

The language of the court in describing this operative forgetfulness, which threat- 
ened no harm except under the rather unusual circumstance which actually occurred, 
lends point to Baron Rolfe’s statement that “it” (gross negligence) “is the same thing”’ 
(as negligence) “with the addition of a vituperative epithet,’’ Wilson v. Brett, 11 M. 
& W. 113, 115 (1843). 
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there is not a fact reported which gives the slightest indication that 
she was present when the landlord undertook to clean the cesspool 
whose badly replaced lid caused her injury, or that she had re- 
ceived any direct assurance from him or his workmen that the 
premises had been restored to their original safe condition; or in- 
deed that she had received any assurance that the work had been 
well done other than that which might be implied from the fact 
that the workmen had left the job as finished. 

In Shute v. Bills,!* the person injured was the daughter of the 
tenant. There was nothing to indicate that she had been present 
when the landlord undertook the repairs whose improper perform- 
ance caused her injury or that she had received any express as- 
surance from the landlord or his workmen that the premises had 
been made safe for her to use; yet the court held that the trial judge 
had erred in directing a verdict for the defendant because there 
was evidence from which the jury might have found that the in- 
jury was due to the negligent manner in which the repairs were 
made. There was, it is true, some evidence that at the time when 
the tenant was negotiating the lease, the landlord’s agent had 
promised to make any repairs that were needed in reason. Though 
this fact is stated in the opinion, the court places no emphasis on it 
nor does it place the daughter’s right to recover on the ground that 
the work was done in performance of an undertaking made as in- 
ducement to the tenant to sign the lease. 

This restriction of liability appears first in Thomas v. Lane,}® 
in which it was held that if “‘a landlord gratuitously or for hire un- 
dertakes to make repairs upon demised premises he is under no 
greater liability in case the repairs are negligently made than a 
third person 2° would have been if a third person had undertaken 





18 191 Mass. 433, 78 N. E. 96 (1906). In Galvin ». Beals, 187 Mass. 250, 72 N. E. 
969 (1905), the facts were held not to bring the case within Gill ». Middleton because 
there was no evidence to show “that the (landlord’s) alleged agent undertook to do 
anything about the railing (whose fall caused the plaintiff’s injury) or that he did 
anything about it. The plaintiff complained of certain defects, and these he remedied.” 
The case holds that the mere fact that the landlord did repair work on a particular 
part of the premises is not sufficient to justify the tenant in assuming that he had 
discovered and remedied defects of which she had not complained and which he had 
therefore never undertaken to repair. 

19 221 Mass. 447, 450, 109 N. E. 363 (19015). 

20 221 Mass. 447, 450, 109 N. E. 363 (1915). “Upon the question whether a third 
‘party under these circumstances is liable to any one but the other party to the con- 
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to make the same repairs either gratuitously or for hire and had 
done them negligently,” and therefore the defendant was not liable 
to a social guest of the tenant injured by the giving way of a railing 
on the front steps of the demised premises which the defendant 
had, on the complaint of the tenant’s wife, gratuitously and negli- 
gently repaired. 

So far from recognizing any difference in the extent of the re- 
spective liability of persons undertaking repairs, gratuitously or 
for hire, as landlord or in any other capacity, the court restricts 
the defendant’s liability to his tenant, not because he had under- 
taken the repairs as a favor to his tenant rather than to induce 
him not to throw over his lease, not because he was a landlord 
rather than a contractor who for hire, or as a favor to a friend, 
had made similar repairs, but because the liability for the imper- 
fect performance of any undertaking is restricted to those party 
to it." And it is significant that all the-cases cited in support of 





tract, Winterbottom v. Wright, 10 M. & W. 109, is the leading case” and “has been 
cited with approval in Albro ». Jaquith, 4 Gray 99, 102, Davidson ». Nichols, 
11 Allen 514, 520, Osborne ». Morgan, 130 Mass. 102, 104, and is the law of the 
Commonwealth. See Lebourdais v. Vitrified Wheel Co., 194 Mass. 341.” Many 
cases from other jurisdictions are cited in a footnote but in all but one, Curtin ». 
Somerset, 140 Pa. 70, 21 Atl. 244 (1891), in which the defendant was a contractor for 
the construction of a hotel, the defendant was a manufacturer the use of whose negli- 
gently made product had injured some one other than his immediate vendee. 

21 Loring, J., held, 221 Mass. 447, 451 (1915), that Gill ». Middleton “must be taken 
to be an authority depending upon the special circumstances of that case.”” He quotes 
its facts as stated in the report, inter alia, that “the plaintiffs requested the defendant 
to put it in repair. He said he would do so.” And he then says: “It appears, there- 
fore, that in that case the undertaking of the landlord to put the privy in repair was 
an undertaking not with the tenant alone but an undertaking with the tenant and 
his wife; and further that the defendant landlord recognized that his undertaking was 
an undertaking with the wife as well as with the tenant by giving her the assurance 
(‘after finishing them’) that he had made it safe, so that she need not fear to use it.” 

Apparently he regards the landlord’s obligation to exercise care in making such 
repairs as he chose to make as arising out of the promise and so, in analogy to con- 
tractual obligations, confined to those to whom the promisor understands that he is 
giving the promise. It is submitted that the obligation does not arise out of the prom- 
ise but out of the misfeasance in the attempt to perform it. See as to this p. 651, infra. 
.. It would attach if the work was done without any definite antecedent promise, 
as in Gregor v. Cady, 82 Me. 131, 19 Atl. 108 (1889), or even if the landlord had planned 
it as an agreeable surprise to an absent tenant, who had not known of it till the work 
was completed. 

It is curious that the same Justice, who had only a short time before gone out of 
his way in Miles v. Janvrin, 196 Mass. 431, 82 N. E. 708 (1907), see note 25, infra, to 
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this general principle are cases where the undertaking was for hire 
or where goods had been manufactured and sold. Not one is a 
case of services gratuitously undertaken or of chattels gratuitously 
given or lent. 

Yet within four months the same court, speaking through the 
same justice, held in Feeley v. Doyle,” that a landlord who had let 
an ice-cream parlor was liable to a customer of his tenant who, while 
sitting at a table therein, was injured by the collapse of a pillar, 
which, as part of alterations desired by the tenant, had been sub- 
stituted for an unsightly chimney. 

It was held that the case did not come within Thomas v. Lane 
because that case was one where repairs had been made gratui- 
tously by a landlord upon the tenant’s request while in the pending 
case the repairs were made * under an arrangement by which the 





find a very doubtful theory by which to extend an obviously contractual obligation 
so as to give a remedy for its breach to those not party to it, should have regarded a 
purely tort obligation as based on an unenforceable agreement, and so restricted its 
obligation as though it were a true contract. 

But apart from this, the determination of the persons to whom the defendant in- 
tended to bind himself or to whom he understood that he was bound must often be 
left to conjecture or vague inferences, such as that which Loring, J. draws from the 
fact that the landlord assured the plaintiff that the privy had been made safe, an 
assurance which he might as well have given to any person likely to use the privy 
whom he had met as he was leaving the premises “after finishing” the repairs. 
There is no such sure and certain test available, as in contracts founded on consider- 
ation, which only he who furnishes the consideration, can enforce or rely upon. 

2 222 Mass. 155, 157, 109 N. E. go2 (1915). 

*% The facts are not stated with absolute fullness. It is said that “the defendant’s 
agent had the work done.” Whether this means that the agent employed workmen 
to do the work under his own direction or that, as agent, his business was so large that 
he maintained a staff competent to undertake these rather elaborate alterations, or 
on the other hand, that he employed an independent contractor to do the work, is 
left to conjecture. But the inherent probabilities seem almost conclusive in favor 
of the latter supposition, as the normal and usual way in which such alterations are 
made by any but the most exceptional of agents. 

If this is so, the defendant’s liability like that of the landlord in Bulger v. Henin, 
supra, n. 16, who gratuitously undertook to have gas pipes capped, goes far beyond 
the normal concept of ordinary negligence, which standing by itself implies personal 
neglect or the neglect of some servant or other person, for whose conduct there is a 
general vicarious liability placed by law upon the defendant. 

There being no statement that the work was done by an independent contractor, 
there is, of course, nothing to intimate that the agent was negligent in employing an 
incompetent contractor or in failing to discover the dangerous condition of the pillar 
before accepting the work as completed to his satisfaction. The court, therefore, 
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rent would not be raised, as the landlord had threatened, if the 
tenant would bear the cost of the alterations which he required to 
make the parlor more attractive. This was held to warrant the 
jury in finding that the repairs were made by the defendant and 
were made by her in order to induce the tenant to continue his 
tenancy.“ The court, therefore, held the case to be one “where 
during the tenancy a change is made in the demised premises by 
a landlord as one of the terms by which the lease is to be continued 
in effect. Under these circumstances, the right of recovery is not 
limited to the tenant but includes all persons who within the con- 
templation of the landlord and the tenant were to use the premises 
under the lease. In the case of an ‘ice-cream parlor,’ that includes 
persons who enter the premises to buy ice-cream.” * 





seems to impose upon the landlord the exceptional obligation to answer for the opera- 
tive negligence of an independent contractor. 

% The distinction seems a fine one between alterations made to induce a tenant to 
continue his tenancy and repairs undertaken to keep a good tenant satisfied. Indeed, 
from what one knows of human nature, it may be suspected that repairs are rarely 
made by landlords without some motive of self-interest. It is obvious that, to pre- 
serve his property from falling into ruin, even the most hardhearted landlord of prem- 
ises rented to a poor tenant may agree to make and pay for repairs, which by the terms 
of the lease the tenant ought to make. But it is not strange that this distinction 
should be drawn. It is similar to the distinction drawn between services rendered 
under promise of a legacy and services rendered in the hope of obtaining one by in- 
ingratiating oneself with a well-to-do friend or relative. 

25 The court then says: “In other words, the case is governed by Domenicis ». 
Fleisher, 195 Mass. 281, not by Thomas ». Lane.” By this, the court must mean that 
the landlord’s liability is as extensive as in that of Domenicis v. Fleisher. That case 
had nothing whatever to do with the misrepair of the interior of the demised premises 
but was a case in which a landlord had failed to maintain in safe condition a stairway 
which was the common approach for a number of separate tenants, — the right to use 
the common stairway being as it were, appurtenant to the lease of each tenant, but 
the control and possession of the stairway being retained by the landlord and not in- 
cluded in the lease of any of the tenants. 

There appears in Miles v. Janvrin, supra, n. 21, the same curious tendency to justify 
any extension of a landlord’s liability under an agreement with his tenant so as to 
include the personal injuries caused by its breach not only to him but to all others 
coming upon the premises in his right, by torturing the landlord’s position into some 
fanciful analogy to that dealt with in Domenicis v. Fleisher. Loring, J., held that 
while the breach of “an agreement to make specific repairs” or even “an agreement 
to keep the premises in repair generally during the term of the lease” does not make 
the landlord liable for personal injuries caused even to the tenant by its breach, yet 
if the landlord agreed “to maintain the premises in a safe condition for his (the tenant’s) 
use,” “the premises to be kept in repair are to remain in the control of the landlord, ... 
with nothing but a right in the tenant to use them.’”’ The result being, “that, so far 
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At first glance it might appear that the court is distinguishing 
the case from Thomas v. Lane upon the ground that the work un- 
dertaken was alteration rather than repair, and that its misper- 
formance created a new danger and did not merely prevent the 
removal of a pre-existing one. Whether there be or be not any 
valid distinction between a new defect and a failure to remove 
a pre-existing one, the court’s use of the words ‘“‘repairs’’ and 
“change” as apparently interchangeable terms, indicates that it 
did not intend to distinguish the case from Thomas v. Lane upon 
this ground but solely upon the ground that the rule in Thomas v. 
Lane was applicable only to cases where the landlord had done 
work upon the demised premises gratuitously.” 





as their safety is concerned, the landlord’s relation to the premises to be kept in re- 
pair is the same as that of a landlord in case of common passageways in a tenement 
house” as to which, he says, see Domenicis v. Fleisher; “the only difference being that 
in a case like the case at bar the tenant has an exclusive use, while in case of common 
passageways in a tenement house the use which the several tenants have is not ex- 
clusive.” But this difference does not seem so immaterial to Lord Atkinson, who, 
in Cavalier v. Pope, L. R. [1906] A. C. 428, cited by Loring, J., says, at p. 433: “In 
Miller ». Hancock, L. R. [1893], 2 Q. B. 177” (the leading English case similar to 
Domenicis ». Fleisher) “the landlord was held liable because control was retained 
by him; but the power of control necessary to raise the duty ... ” (to maintain 
common passageways, &c. in good repair) “implies something more than the right 
or liability to repair the premises. It implies the power and the right to admit 
people to the premises and to exclude people from them.” 

Nor does Justice Loring even suggest any reason why the agreement to make the 
premises safe for use should, while the agreement to repair generally should not, so 
transfer this control to the landlord, as to relieve the tenant of any duty to provide 
for the “safety” of those “claiming in his right.” 

The part of the premises which the landlord was to repair was the outer stairway, 
any need for repair to which was practically as easy for the landlord to discover as for 
the tenant and it is possible that Justice Loring had in mind that in such case it might 
be proper to permit the tenant to entrust the whole matter of its condition to the ex- 
clusive charge of the landlord, but, if it is proper for a tenant to trust not only his own 
safety but that of his family and guests to his landlord’s agreement to repair, it is 
difficult to see why a tenant may not equally trust the safety of his family and guests 
to the care and skill of a landlord who, however gratuitously, has actually repaired 
his premises. And if the landlord by accepting this confidence puts himself under a 
legal duty to all those whose safety is thus entrusted to him, it is difficult to see why 
the confidence which the tenant reposes in the propriety of repairs made by a landlord 
does not put him under an equal obligation to those whose safety as obviously depends 
on his care in making them. 

26 Tf there is any importance in this difference, it lies in the fact that the misperform- 
ance of the undertaking created a new danger which did not previously exist, while 
in the case of the imperfect performance of repairs, there is no new danger created ex- 
cept in so far as reliance upon the fact that the landlord has gone through the form of 
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Ill 


It seems clear that the court in Gill v. Middleton applied the 
principle, which it deduced from the cases it cited, to an injury 
materially differing, both in nature and in the manner in which it 
was brought about, from the injuries for which recovery was al- 
lowed in any of those cases. 

In all of them the plaintiff complained of a direct injury to his 
proprietary or pecuniary interests. The defendant’s carelessness, 
unskilfulness, or disregard of the terms of his undertaking spoiled 
or destroyed personal property which the plaintiff had entrusted 
to him or put the plaintiff to an unexpected-and unauthorized 
expense.”” 

In Gill v. Middleton the plaintiff was permitted to recover for 
injury to her person, indirectly resulting from the defendant’s negli- 
gence. The physical condition of the premises was not changed for 
the worse, no new defect was created. Even the tenant could not 
have maintained an action for injury to his leasehold interest in the 





making the repairs misleads the tenant into using the premises which he had before 
refrained from using because of its danger, or in using it without those precautions 
which had previously enabled him to escape injury. 

The case has one factor in common with Thomas v. Lane. There is nothing to 
indicate that any direct assurance had been given by the landlord to the person injured 
that the work had been properly done so as to make it safe for him to accept the 
tenant’s invitation to use the premises whether as business invitee or social guest, or 
even to suggest that the customer or the tenant’s friend had known that any work had 
been done by the landlord; therefore there was no room to find that they had been 
personally misled by whatever assurance of safety might be implied from the fact 
that the landlord had left the job as finished. In both the plaintiff is injured not by 
his own reliance upon the landlord’s exercise of care in carrying out his undertaking 
but by the tenant’s reliance upon the landlord’s performance as sufficient to justify 
him in holding out the premises as a safe place to which to invite his customers or 
friends. 

27 In Benden v. Manning, the defendant, a tailor, had ruined cloth which the plain- 
tiff had given him to make up into a coat; in Shiells ». Blackburne, the defendant had 
volunteered to enter the plaintiff’s goods at the custom house for exportation and 
entered them wrongly so that they were seized; in Wilson v. Brett, 11 M. & W. 113 
(1843) not cited, the defendant who gratuitously rode the defendant’s horse to show 
him to a prospective purchaser, rode him so carelessly and unskilfully as to let 
him down and injure him; in Elsee ». Gatward, the defendant by using new material 
instead of old as he had agreed, greatly increased the expense of the work which he 
had undertaken, while in Thorne ». Deas and Balfe ». West, recovery was denied be- 
cause the defendant had not embarked on the performance of his gratuitous under- 


taking. 











650 HARVARD LAW REVIEW 


property. The plaintiff’s injury was caused by using the imperfectly 
repaired outbuilding in reliance upon the defendant’s assurance of 
safety, implied from his having made the repairs and left the job as 
finished and upon his express statement that it was perfectly safe. 

But it is submitted that this extension of the liability for mis- 
feasance of a gratuitous undertaking to such an injury was sound 
and proper. 

The liability for negligence in performing a gratuitous under- 
taking is not contractual or even consensual but is essentially a 
Tort liability. The duty to use care, if indeed the duty recognized 
in Gill v. Middleton can be properly so stated, in performing a 
gratuitous undertaking of this sort does not arise out of the promise. 
It could do so only as an artificially implied term of the under- 
taking” and it would surely be an extraordinary anomaly to hold 
that a gratuitous promise creates no obligation to perform it, that 
the promisor may perform it or not as he pleases and that the 
promisee has no right to demand its performance or to rely up- 
on its being performed, and yet to hold that a term artificially im- 
plied therein does create a legally binding obligation which the 
promisor must perform to escape liability and upon the proper 


performance of which the promisee is legally entitled to rely. 





28 Indeed, strictly speaking, Gill v. Middleton does not recognize a duty to use care 
in the performance of a gratuitous undertaking of this or any other sort. If it did so, 
it would follow that having once embarked upon the performance the promisor would 
be liable if the repairs were imperfectly made. The facts do not require so broad a 
duty to support them.’ It is confidently submitted that no matter how badly the land- 
lord had made the repairs, if their insufficiency was known to the tenant, he could not 
recover because the landlord’s carelessness or unskilfulness had prevented him from 
removing a defect which harmed him only in that it interfered with his full use of the 
premises. In such case, the gist of this complaint would be that the landlord’s negli- 
gence had prevented him from obtaining the full benefit which his landlord’s promise 
and his attempt to perform it had led him to expect that he would receive. His position 
would not be legally changed for the worse. The important thing, therefore, was not 
the mere breach of a duty to take care, but the misleading quality of the landlord’s 
conduct in apparently making the repairs. 

An exact statement of the “duty” would be somewhat as follows: It is the duty of 
one choosing to perform a gratuitous undertaking to take care lest he should mislead 
his promisee into the belief that the work has been well done and the premises made 
safe for use. While it may not require a very great stretch of the imagination to 
imply a term in a voluntary undertaking that if it be done at all it shall be well done, 
yet it is certainly going very far to imply a term that the landlord will take such care 
in making the repairs as is necessary to prevent the tenant from being misled into 
using it in the belief that the repairs have been properly made. 
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The liability for misfeasance *® in the performance of work done 
for another was recognized before the action of assumpsit had been 
devised to give binding force to executory contracts not under 
seal.*° It is based upon one of the most fundamental principles of 
Tort law. No man is bound to aid or benefit another, in the ab- 
sence of some peculiar relationship or an express agreement given 
upon a sufficient consideration. Therefore mere inaction cannot 
create liability, but liability for the consequence of action is a very 
different matter. If aman chooses to act, he must so act as not to 
create an undue risk of injury to others. If he consciously inter- 
jects himself into the affairs of others, he must take care that his 
interference shall not unduly endanger them, and while he is not 
bound to protect or benefit his neighbor, he must not so act as to 
change his position for the worse. The person voluntarily and 
gratuitously making repairs upon another’s premises, whether as 
landlord or in any other capacity, whether the premises are occu- 
pied by his tenant or by an owner, is therefore bound to take rea- 
sonable care therein, so that his act may not endanger those whom 
he should expect to use the premises, and if he creates a danger 
and that danger results in injury, he is liable therefor. 

While in Gill v. Middleton the landlord’s carelessness in making 
the repairs did not change the physical condition of the premises 
for the worse and therefore did not injure the proprietary interests 
of the tenant as holder of the lease, it does not follow that it did 
not change the position of the tenant, and those using the premises 
in his right, for the worse. 

Even were the physical condition of the premises substantially 
better than before, the landlord by going through the form of 
making repairs, which have been entrusted to his exclusive charge 
and control, has changed the defective condition of the premises, 
which, while known to exist, was a mere impediment to their full 





29 The very term “misfeasance’’ so commonly used both in the cases cited in Gill 
v. Middleton and in the majority of those which deal with gratuitous undertakings, 
including undertakings to repair, is a strong indication that such negligent misper- 
formance is a tort. 

Even where a “misfeasance”’ occurs in the course of the performance of a binding 
contract the liability sounds essentially in tort if the harm resulting is something other 
than! the failure of the promisee to obtain the benefit bargained for. 

30 Y. B. 22 Ass. pl. 41 (1347), Y. B. 11 H. IV, 33, pl. 60 (1409), Y. B. 3 H. VI, 36 pl. 
33 (1424), Y. B. 20 H. VI, 34 pl. 4 (1441). 
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use and enjoyment, into a serious danger to all who might right- 
fully use them. 

But a defect in the interior of premises is not actively harmful 
but requires some act of the user to make its injurious potentiali- 
ties effective. And the primary duty of seeing to it that property, 
real or personal, is fit for a particular use rests on him, who puts it 
to that use. And the tendency to hold that there is no duty to 
render it impossible for another to harm himself or others by his 
positive misconduct is particularly marked where one turns over 
his property to another for use. Therefore the crux of the land- 
lord’s liability is the issue whether the tenant in using, or permitting 
others to use, the premises as safe, is, as between himself and his 
landlord, guilty of a wrongful misuse of the property, the risk of 
which he and he alone should bear. And this depends upon whether 
the tenant not only does rely, but is legally entitled to rely on his 
trust in the landlord’s skill and care as a sufficient assurance that 
he has made whatever repairs he has chosen to make, with sufficient 
competence to warrant the tenant, without more, in using the 
premises as safe.*? 

There is no question that tenants do in fact so regard the making 
of repairs, and that landlords do realize this and therefore realize 


that the safety of the tenant, and those whose use of the premises 
in his right is involved in his tenancy, does in fact depend on his 
making the repairs at least as well as they appear to have been 
made. But there still remains the question whether the tenant is 





81 It is necessary to bear in mind the distinction between active and passive dangers. 
The first include all those acts or conditions which of themselves set in motion injurious 
consequences which require no assistance to work harm. Knowledge of their existence 
at most may enable those threatened by them to escape, by positive action taken 
to remove themselves from their reach. The latter include conditions which require 
some active dealing with them to make them harmful. The reckless driving of an 
automobile through city streets creates of itself a danger, a risk to the public entitled 
to travel upon them. An automobile, no matter how defective the steering gear may 
be, is harmless until some one drives it. So a ruinous stairway or floor in leased 
premises can do harm only to those who use it. Until used it is as harmless as though 
in perfect condition. Danger or risk in such an inactive condition is a compound 
of two factors, each as essential as the other, the defect and the use of the premises; 
and the user’s ignorance of its existence becomes an essential factor in determining 
whether he who is responsible for the defect is bound to foresee the use, and so to 
realize that he has created a danger or risk. 

® As to this, see Holmes, J., in Riley v. Lissner, 160 Mass. 330, 35 N. E. 1130 (1894), 
supra, n. 17. 
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legally entitled so to rely on his landlord — whether the landlord 
is legally bound to foresee that the premises will be used as safe in 
reliance on his competence. 

It seems clear that the tenant has no right to rely on the repairs 
being properly made unless they have been entrusted to the land- 
lord’s exclusive charge and control. If the tenant is present while 
the work is being done and so knows how it is done or if the land- 
lord tells him exactly what he has done, the tenant has no right to 
trust blindly to the landlord’s judgment ** — except perhaps where 
the work is such that it requires special training and experience 
adequately to determine its sufficiency.* So too if the imperfec- 
tion of the repairs is obvious to the mere use of the senses, — if, 
as one might say, it leaps to the eye. On the other hand, where the 
repairs are of such a character that a structure must be torn up to 
ascertain whether they are properly done, the tenant must trust, 
and the landlord must realize that he must trust, exclusively to 
the care and skill of his benefactor. The tenant cannot be expected 
to make the premises unusable to see if they are fit for use. Nor 
can he be required to give up his ordinary affairs so as to stay con- 
tinuously on the spot to supervise the job. 

But when the actual character of the repairs could be ascertained 
by such an inspection as a tenant should make before leasing or an 
occupier is required to make before throwing his premises open to 
business invitees, the danger can hardly be said to be “‘latent,” as 
that term is used in dealing with the duty of a vendor, lessor or 
donor of property, in those cases which hold such persons liable for 
a failure to disclose “latent” dangers known to them. 

Yet in no case is recovery denied because the true character of 
the repairs could have been discovered by such an inspection. Not 
only throughout such cases but throughout all the cases, where 
one person, however gratuitously, assumes full charge of the prop- 
erty, person or interests of another, the trust reposed is held to be 
sufficient to justify an expectation that it will not be abused and 
that a service however gratuitously done will be done with reason- 





% Marston ». Frisbie, 168 App. Div. 666, 154 N. Y. Supp. 367 (1915); Rhoades 2. 
Seidel, 139 Mich. 608, 102 N. W. 1025 (1905); Brown v. Keay, 9 Sc. L. T. R., 442 
(1902); and see also Sheridan v. Krupp, 141 Pa. 564, 21 Atl. 670 (1891); and Callahan 
v. Loughran, ro2 Cal. 476, 36 Pac. 835 (1894), infra, n. 54. 

% See Devlin v. Smith, 89 N. Y. 470 (1882). 
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able care and skill. Nor can the landlord say “while as a man I 
knew that my tenants would rely on my having made the repairs 
carefully, yet since I was not legally bound to make them at all, he 
has no legal right to expect anything of me.” The tenant does not 
rely upon the landlord because he has promised to make the re- 
pairs; he relies on him as a man, and as such bound to exercise 
reasonable care and skill in performing an act, obligatory or volun- 
tary, upon which he knows that the safety of others depends. 

It may be suggested that this factor of trust reposed and ac- 
cepted is sufficient to distinguish such cases from those in which 
the parties deal at arm’s length, as do vendor and vendee and lessor 
and lessee, where the duty of full disclosure is imposed only when 
the power of self protection is substantially absent. And it is note- 
worthy that in those relations which contain any tincture of con- 
fidence, such as that between an occupier of land and his invitees 
and licensees, the occupier is generally held bound to disclose de- 
fects if they are not obvious to the senses of his guest. 

The liability for the negligent performance of a gratuitous un- 
dertaking, such as that of a landlord making repairs upon his 
premises let to a tenant, being a Tort liability, its existence and 
extent should be determined by general principles of Tort law. 
Therefore, it should extend to all those whose safety the landlord 
ought to realize may depend exclusively upon the care and skill 
with which he makes them. 

But the problem is complicated by the fact that the liability 
now under discussion is, at least on the surface, closely analogous 
to two liabilities enforced by actions of Tort which are either uni- 
versally or generally limited to those with whom the defendant 
directly deals; (1) the liability for misrepresentation as enforced in 
the action of deceit, and (2) the liability of a manufacturer of a 
dangerously defective product. 

(x) If, as has been stated, a landlord’s liability for negligence 
which renders repairs, gratuitously undertaken, inefficient to re- 
move a pre-existing Gefect, rests upon the deceptive appearance 
of safety which his ct of making the repairs gives to the premises, 
his conduct may well be regarded as an implied misrepresentation 
of their true condition. And as such, it may appear that its exist- 





35 See Holmes, J., in Riley v. Lissner, supra, n. 17, and Nortoni, J.,in Finer v. Nichols, 
175 Mo. App. 525, 157 S. W. 1023 (1913). 


! 
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ence and extent should be determined by the principles and 
limitations applied in the action of deceit since that is par excel- 
lence the appropriate action to enforce liability based on misrep- 
resentation.® 

But it does not follow that the action to enforce the landlord’s 
liability should be treated as a mere species of the action of deceit. 
There are many liabilities enforced in actions of tort which, as much 
as that of the landlord, are based on the deceptive appearance of 
the safety of property which the defendant has turned over by sale, 
lease, or gift to another for his use or has permitted another to use 
or has entrusted to another to be dealt with in some particular way, 
without disclosing a defect which made it dangerous for such use or 
dealing. None of these have ever been regarded as falling within 
the scope of the action of deceit or subject to its peculiar limitations. 

No one is liable in an action of deceit for mere failure to disclose 
a fact, no matter how essential, unless the parties stand to one an- 
other in some peculiar relation which requires the exercise of the 
utmost good faith.*” But one who sells, leases, or gives property 
to another for his use is liable for any injury which that other sus- 
tains in his person or property by his use of it, if the vendor, lessor, 
or donor knew that it was so latently defective as to make its use 


dangerous.* And this liability is not restricted to the person to 





%6 See Malone v. Laskey, L. R. [1907], 2 K. B., 141, infra n. 50. 

37 See Cairns, L. C. in Peek v. Gurney, L. R. 6 H. L. 377 (1873). 

88 Vendor of real estate, Palmore v. Norriss, Tasker & Co., 182 Pa. 82, 37 Atl. 995 
(1897). Manufacturer putting his product on the market, Huset ». Case Mach. Co., 
120 Fed., 865 (1903) and cases cited therein, Waters-Pierce Co. v. Deselms, 212 U. S. 
159 (1909). Shopkeeper, Clarke v. Army & Navy Stores, L. R. [1903], 1 K. B. 155. 
Lessor, Cowen v. Sunderland, 145 Mass. 363, 14 N. E. 117 (1887); and see cases cited in 
McKenzie v. Cheetham, 83 Me. 543, 22 Atl. 469 (1891). Donor or gratuitous lenders, 
MacCarthy »v. Young, 6 H. & N. 329 (1861); Blakemore ». Bristol & Exeter Ry., 8 
E. & B. 1035 (1858); Gagnon v. Dana, 69 N. H. 264, 39 Atl. 982 (1897). In Clarke ». 
Army & Navy Stores, the vendor was held bound to disclose its knowledge that other 
cans of the same lot had exploded. In Shubert ». Clark Co., 49 Minn. 331, 51 N. W. 
1103 (1892), a manufacturer was held liable to an employee of a subvendee, under whom 
one of its ladders broke, because when it shipped the ladder it knew that it came from 
stock, part of which was made of defective timber, though it did not know that this 
particular ladder was so made, and in French », Vining, 102 Mass. 132 (1869), a vendor 
was held liable for not disclosing that a part of his hay was bad and unfit for fodder, 
though he had tried to remove the bad from the good before selling and honestly 
thought he had succeeded. z 

This cannot be explained on the ground that the relation of vendor and vendee 
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whom the property is sold, leased or given. It extends to all whom 
such person permits to use it in his right or to whom he in turn 
sells, leases or gives it.*® 

Indeed, if the defect be one which makes its use dangerous to 
persons other than those who are themselves using it, the liability 
includes such others, if injured by its use. 

But the liability in deceit is limited to the very person to whom 
the false statement is made for the purpose of inducing him to act 
in reliance upon its truth and who acts upon it in the very manner 
intended.” 

It is submitted that the principles of the action of deceit should 
not be extended beyond its own particular field, determined by its 
history and purpose. Originally it lay only between parties to a 
contract, induced by the false statement. The plaintiff’s injury 
was pecuniary or proprietary, the loss of some benefit which he 
had been led to expect from his bargain or some unexpected ex- 





is one which requires the exercise of the utmost good faith. On the contrary it is the 
typical relation in which the parties deal at arms length. 

89 Lessors of real estate, McKenzie v. Cheetham, supra, n. 35; Vendors. Lewis 2. 
Terry, 111 Cal. 39, 43 Pac. 398 (1896); Skinn v. Reutter, 135 Mich. 57, 97 N. W. 
152 (1903); Wellington ». Downer Co., 104 Mass. 64 (1870). In some cases it is held 
that the vendor is liable, if the article is sold for resale without some label or other 
mark to show its dangerous character, even though the immediate vendee actually 
knows its true character, Clement v. Crosby & Co., 148 Mich. 293, 111 N. W. 745 (1907); 
particularly where a statute prohibits its sale unless properly labelled, Stowell ». 
Standard Oil Co., 139 Mich. 18, ro2 N. W. 227 (1905); and see Waters-Pierce Co. ». 
Deselms, 212 U. S. 159, 179 (1910). In Bryson »v. Hines, 268 Fed. 290 (1920), a con- 
tractor who had constructed a spur track to a training camp under a contract with 
the United States, so negligently as to make its use dangerous, was liable to an enlisted 
man who was injured while being carried over it, though its bad condition was known 
not only to the government officials but to the plaintiff as well. 

49 Prospectuses put out to sell securities. Peek ». Gurney, L. R. 6 H. L. 377 
(1873); and Cheney ». Dickinson, 172 Fed. 109 (1909); with which compare Andrews 
v. Mockford, L. R. [1896] 1 Q. B. 372, and Greene v. Mercantile Trust Co., 60 Misc. 
189, 111 N. Y. Supp. 802 (1908). Statements made to induce purchase of property: 
Wells v. Cook, 16 Ohio St. 67 (1865); Thorp ». Smith, 18 Wash. 277, 51 Pac. 381 
(1897); Marshall ». Hubbard, 117 U. S. 415 (1886); Hunnewell v. Duxbury, 154 Mass. 
286, 28 N. E. 267 (1891); Webb v. Rockefeller, 195 Mo. 57, 93 S. W. 772 (1905), 6 
L. R. A. (N. S.) 872, with valuable note. Hindman »v. First National Bank, 112 Fed. 
931 (1902); Ashuelot Bank v. Albee, 63 N. H. 152 (1884); contra, Warfield v. Clark, 
118 Ia. 69, 91 N. W. 833 (1902); McBryan v. Universal Elevator Co., 130 Mich. 
111, 89 N. W. 683 (1902), reports required from corporations. So no action of 
deceit will lie upon false statements made to a mercantile agency in reply to their 
inquiries and not made for the purpose of securing credit, Macullar v. McKinley, 99 
N. Y. 353, 2 N. E. 9 (1885). © 
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pense or loss incurred in performing it. In these respects it closely 
resembled actions on warranties, for the breach of which an action 
in the nature of deceit was early held to lie.“ 

It is true that the word “warrant” was early understood both by 
him who gave and him who acted upon it to imply an undertaking 
to answer for the existence of the fact warranted, while the informal 
statement was actionable only if the maker knew it to be false. 

The obligation of the warranty, therefore, arises out of the con- 
sent of the warrantor to be bound by its terms and is consensual. 
On the other hand, the very informality of a statement, where the 
word “warranty” was not used, indicated an absence of intent to 
be bound to its truth. Thus the obligation to answer for an in- 
formal statement is not consensual but imposed by the policy of 
law to punish dishonesty and to protect the public against inten- 
tional deception. Therefore, it cannot be said to be a mere exten- 
sion of the obligation upon a warranty. But the action of deceit 
gave a new and greater protection to the same interest previously 
protected only by the binding force of the cabalistic word “‘war- 
rant,” the interest which every man has in his right to rely upon 
statements which affect the advisability of his entering into some 
contractual or other relation affecting his pecuniary or proprietary 
interests.” 

The limitation of the action of deceit to consciously dishonest and 
active misstatements is consistent with the judicial purpose to 
enforce a decent standard of commercial honor, which underlay 
the recognition of the action of deceit for informal misstatements. 
It would be ridiculous and futile to attempt to enforce a standard 
in advance of existing public conscience, by requiring those who 
are concerned with commercial transactions to put all their informa- 
tion at the disposal of one another.* 





“ Indeed, the modern development of the law of deceit tends to assimilate mis- 
statements intended to induce contractual relations to warranties, and, at least where 
the action is between persons party to a contract entered into in reliance upon the false 
statement, there is a marked tendency to give to informal statements substantially 
the same effect as is given to those whose truth is vouched by the magic word “ warrant.” 

® The difference between the two is that the warranty entitles the person to whom 
it is given to expect the fact to be as warranted, while a mere informal statement only 
entitles him to whom it is made to rely upon the honesty of him who makes it. 

# The cases show a constant improvement in commercial ethics. Compare Harvey 
v. Young, Yelv., 20a, (1596); Sherwood v. Salmon, 2 Day (Conn.) 128 (1805); and 
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So, too, the limitation of liability in deceit to those to whom the 
statement is made and whom the maker -intends to act upon it, 
followed almost inevitably from the close analogy of deceit to 
actions on warranties. 

Since warranties did not run with the goods bought in reliance 
upon them, it was almost inevitable that it should be held that the 
right to recover upon a fraudulent misstatement did not pass to 
one who succeeds to rights acquired in reliance thereon, and that 
the right to rely on informal statements like the right to rely on the 
formal word ‘‘warrant,”’ should be restricted to him to whom the 
statement indicates that its maker intends to pledge his faith. 

But where not only is the fact misrepresented one on which the 
personal safety of others dépends, but where also the misrepresenta- 
tion leads to personal injury, the reasons for these limitations may 
well appear no longer controlling. Where human life and limb are 
at stake, the question is no longer one of mere commercial ethics. 

While the business interests of the public may be adequately 
protected by requiring good faith from those who choose to speak, 
courts may well regard the personal safety of the public as suffi- 
ciently important to require full disclosure of those facts upon the 
knowledge of which its safety depends. And where something more 
than the sale or use value of an article bought or sold or the benefit 
to be derived from a financial transaction is involved, the analogies 
of warranty may well be ignored, and the liability even for non- 
disclosure of conditions, known to be dangerous to personal safety, 
should be held to extend to all those to whose safety a knowledge 
of the actual conditions is obviously necessary and who sustain 
personal injury through their ignorance thereof. 

It is therefore not surprising to find that where the misrepre- 
sentation, whether positive or implied, whether active or through 
mere non-disclosure, is of a fact upon which the personal safety of 
others is or should be known to depend, and where personal injury 
has resulted directly or indirectly from the misrepresentation, the 
courts have consistently ignored the limitations which they have 
as consistently applied where the injury threatened and resulting 
is merely the loss of some pecuniary benefit, that would have ac- 





Gordon v. Parmelee, 2 Allen (Mass.) 212 (1861); with Pearson v. Lord Mayor of Dub- 
lin, L. R. [1907] A. C. 351; and compare Gordon v. Parmelee with Roberts v. French, 
153 Mass. 60, 26 N. E. 416 (1891). 
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crued from some financial transaction had the statement been 
true. 

In so far as the landlord’s making repairs implies a representation 
that the premises are put safe which is falsified by his negligence, 
the fact misrepresented is, like latently dangerous defects not dis- 
closed by a vendor, lessor or donor of property, one which primarily 
concerns the safety of those who use the premises rather than its 
value. And where the action is to recover for personal injury re- 





“ Tt is submitted that the proper classification of the cases to which these limita- 
tions should apply and those to which they should not, depends upon the nature of 
the injury sustained and not solely upon the nature of the injury likely to result from 
the reliance upon the misstatement. 

Thus the mere non-disclosure of a defect in an article sold, no matter how obviously 
it affects the safety of its use, is not actionable if, it being discovered after the property 
has passed into the hands of the purchaser, the only loss sustained is the lessened re- 
sale or use value of the property caused by the defect. -But if the property is used in 
reliance upon its apparent fitness for use and such use causes physical injury to the 
user, he may recover for the mere failure to disclose the defect. So, also, if property is 
sold through no matter how positive and fraudulent a misrepresentation of its safe 
condition, the vendor is not liable to one who buys or leases it from his purchaser, if, 
its true condition being discovered, it merely lessens the value of the article. But 
no matter through how many hands the property passes, the vendor is liable to any one 
who is injured by using it in innocent ignorance of the defect. 

Where there is an express positive and fraudulent misstatement even of a fact 
upon which depends the safety of property for use, an action of deceit has been held 
to lie. But there is a marked tendency to relax the restrictions universally applied 
where the loss complained of is the lessened value of the property. Thus in Langridge 
v. Levy, 2 M. & W. 519 (1837) the defendant who had sold a gun to the father of the 
plaintiff knowing that it was bought for the plaintiff’s use, was held liable to the plain- 
tiff through the bursting of the gun which he had misrepresented to his father as made 
by Nock, a gunsmith, whose product was of the highest class, it, in fact, having been 
made by much inferior gunsmiths. Accord, Cunningham ». Pease Co., 74 N. H. 435, 
69 Atl. 120 (1908); State to use of Hartlove v. Fox, 79 Md. 514, 29 Atl. 60 (1894), 
where the declaration was held not to show a good cause of action because it did 
not allege it was natural and probable that one taking care of a horse with glanders 
would contract that disease; contra Carter v. Harden, 78 Me. 528, 7 Atl. 392 (1886), 
where one selling as kind and gentle a horse which he knew to be vicious was held 
not liable for injuries to the purchaser’s wife, Langridge v. Levy, being distinguished on 
the ground that it did not appear that the vendor understood that the horse was 
being bought for the wife or her use. 

Langridge v. Levy has given infinite trouble to judges and text writers. It is sub- 
mitted that the decision can be supported only by recognizing that where personal 
injury naturally results from the misrepresentation, the liability is more extensive 
than where it causes only pecuniary loss. It seems obvious that the son, to whom the 
purchaser had given the gun, could have maintained no action of deceit, had he sus- 
tained no other loss than the difference between the value of a Nock gun and such a 
gun as was actually given him. 
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sulting from its use, directly or indirectly due to such misrepresenta- 
tion, the liability should be at least as extensive in the one case as 
in the other and should not be restricted within those limitations 
which even in the action of deceit itself are only consistently ap- 
plied where the resulting harm is pecuniary disappointment. 

(2) It is more difficult to distinguish the liability of a landlord 
negligently making repairs, whether gratuitously or for a benefit 
to him as landlord, from that of contractor guilty of similar negli- 
gence in making repairs “for hire” in the course of his trade. Such 
a contractor is generally said to share the immunity which the ma- 
jority of common-law jurisdictions have conferred on manufac- 
turers, whom the course of decision in the last few years has re- 
lieved of any liability to persons other than their immediate vendees 
for carelessness or unskilfulness either in workmanship or in choice 
of materials. 

It may be conceded that the mere fact that the work is done by 
a landlord, or is done by him gratuitously rather than for a benefit 
moving to him as landlord, affords no logical basis for any distinc- 
tion in the character of the obligation or in its extent. But it is 
submitted that this immunity is itself to be justified, if at all, as 
economically necessary rather than as legally sound. In so far as 
it professes to rest upon authority, it is generally, if not always, 
based upon Winterbottom v. Wright.“ Now Winterbottom v. Wright 
involved no question of liability for misfeasance; the plaintiff’s in- 
jury was due to the defendant’s pure non-feasance, — his failure 
to make repairs required by his contract with the plaintiff’s em- 
ployer. The case came up on demurrer to the plaintiff’s declara- 
tion, which alleged as his sole right to recover, his knowledge of 
and reliance upon this contract to which he was obviously not 
party. But this was overlooked and certain dicta of Baron Alderson 
and Lord Abinger were seized upon to torture the case into an au- 
thority for the doctrine that when work is done under a contract, 
or goods are made and sold, the liability for negligence in perform- 





45 The defendant was a contractor not only in Winterbottom v. Wright but also in 
Earl v. Lubbock, L. R. [1905] 1 K. B. 253, Curtin v. Somerset, 140 Pa. 70, 21 Atl. 244 
(1891); Congregation ». Smith, 163 Pa. 561, 30 Atl. 279 (1894), and Daugherty ». 
Herzog, 145 Ind. 255, 44 N. E. 457 (1896), in all of which the contractor was held not 
to be liable for negligence after his work had been accepted by the person with whom he 
had contracted to do it. 

4 ro M. & W. 109 (1842). 
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ance or manufacture is restricted to those who are party to the 
contract or sale.‘ 

The full recognition of this doctrine has been comparatively 
recent. Many early cases had held the negligent maker of various 
articles liable to persons, who, while using them, were injured by 
their latently dangerous condition, even though they had not bought 
the article directly from the makers and thus stood in no privity of 
contract to them.*® All of these cases had certain features in com- 
mon. The article was one which unless carefully made would be 
dangerous for the very use for which it was sold. It was one 
whose actual condition could not be discovered by any inspection 
which either the user or those through whose hands it passed to 
him could be required or expected to make and which must, there- 
fore, be used in exclusive reliance upon its good workmanship. 





47 Baron Alderson’s statement, p. 115, that “if we were to hold that the plaintiff 
could sue in such a case, there is no point at which such actions would stop. The only 
safe rule is to confine the right to recover to those who enter into the contract: if we 
go one.step beyond that, there is no reason why we should not go fifty,” is sound when 
applied to the facts of the case before him, — and he says nothing to suggest that he 
intends it to apply to any other situation. 

The dictum of Lord Abinger, 10 M. & W. 109, 114, 115 (1842) —an able advocate 
but never regarded as a great judge — goes farther: He says, “Unless we confine 
the operation of such contracts as this to the parties who entered into them, the most 
absurd and outrageous consequences, to which I can see no limit, would ensue. ... 
There is also a class of cases in which the law permits a contract to be turned into a 
tort; but unless there has been some public duty undertaken, or public nuisance com- 
mitted, they are all cases in which an action might have been maintained upon the 
contract.” As an illustration of this principle, he then says, “Thus, a carrier may be 
sued either in assumpsit or case; but there is no instance in which a person, who was 
not privy to the contract entered into with him, can maintain any such action.” 
It seems strange that the text writers and courts who have since attached so much 
importance to this dictum, have not noticed that nine years after it was pronounced 
it was completely discredited by Marshall v. York, Newcastle & Berwick Ry. Co., 11 
C. B. 655 (1851) which decided that just such an action could be maintained. 

For a more extended discussion of this case and of the prevalent judicial miscon- 
ception of its effect, see the author’s “Basis of Affirmative Obligations, in the Law of 
Torts,” 53 U. of Pa. L. Rev. 209, 273, 337, (1905), especially pp. 281 to 285 and its 
citation by Cardozo, J., in MacPherson v. Buick Motor Co., 217 N. Y. 382, 392, 111 
N. E. 1050 (1916). 

48 Thomas ». Winchester, 6 N. Y. 397 (1852), belladonna labeled as extract of 
dandelion; Norton ». Sewall, 106 Mass. 143 (1870), laudanum sold as rhubarb; Bishop 
v. Weber, 139 Mass. 411, 1 N. E. 154 (1885), bad devilled crab supplied by a caterer; 
Dixon »v. Bell, 5 M. & S. 198 (1816), mulatto girl of thirteen sent to fetch a gun left 
loaded. George v. Skivington, L. R. 5 Ex. 1 (1869), hairwash; Parry v. Smith, 
L. R. 4 C. P. D, 325 (1879), gasfitters leaving leak in gas pipes. 
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But, refusing to recognize that these decisions implied a general 
principle imposing liability wherever these conditions exist, courts, 
determined to deny the existence of any such principle but, reluctant 
to disapprove or overrule these cases already decided, chose to re- 
gard them as imposing peculiar and exceptional liabilities, because 
of the particular purpose which the use of the various articles was 
to serve, —as that it was to preserve, destroy or affect human life 
or because of some extraordinarily dangerous quality, which they 
were arbitrarily assumed to possess.” 





49 See Sanborn, J., in Huset v. Case Threshing Machine Co., 120 Fed. 865, 870 
(1903). ““There are three exceptions to this rule. The first is that an act of negligence 
of a manufacturer or vendor [of an article which is imminently dangerous to the life or 
health of mankind] which is committed in the preparation or sale of an article intended 
to preserve, destroy or affect human life is actionable by third parties who suffer by 
the negligence.” Very often the duty of a careful manufacturer is said to be confined 
to articles inherently dangerous, Heizer v. Kingsland, 110 Mo. 605, 19 S. W. 630 (1892); 
or intrinsically dangerous to life or property as in Lebourdais »v. Vitrified Wheel Co., 
194 Mass. 341, 80 N. E. 482 (1907). 

In determining whether a duty to exercise care should be imposed, courts should 
and do consider the interests both of those on whom it is to be laid and those for 
whose protection it is required. It may, therefore, be proper to require care in the 
manufacture of an article, which if used for purpose for which it is sold is likely, 
unless carefully made, to do serious harm to life or limb or even to property, 
while imposing no duty to exercise care in making an article which, if defective, may 
‘be less valuable or less convenient for use but which is unlikely to do serious harm 
except under peculiar and exceptional circumstances. 
je But even if the duty of careful manufacture is to be restricted to those articles 
which, if defective, are likely to do serious harm to those who use them for the purpose 
for which they are sold as appropriate, it is purely arbitrary to deny the extra-hazard- 
ous nature of an article unless it be a drug, explosive, food-stuff or fire-arm, and so, 
capable of being inaccurately described as designed to preserve, destroy, or affect 
human life, as in Liggett & Myers v. Cannon, 132 Tenn. 419, 178 S. W. 1009 (1915) 
where it was held that the makers of chewing tobacco were not liable for negligence 
which permitted dangerous foreign substances in their “plugs” because chewing 
tobacco was not food since “it does not tend to build bodily tissues and as to the 
average adult its tendency is usually thought to retard the building up of fatty tissues”; 
and Hasbrouck ». Armour & Co., 139 Wis. 357 (1909); with which compare Pillars ». 
Reynolds Tobacco Co., 117 Miss. 490, 78 So. 365 (1918); and Armstrong Packing Co. 9. 
Clem, 151 S. W. 576 (Tex. Civ. App., 1912), infra note 51. 

It seems almost ridiculous to contend that a devilled crab, Bishop v. Weber, 139 
Mass. 411, 1 N. E. 154 (1885), or an effervescent drink put up in bottles not stout 
enough to prevent their explosion, O’Neill v. James, 138 Mich. 567, 101 N. W. 828 
(1904), or a floor varnish, Thornhill », Carpenter-Morton Co., 220 Mass. 593, 108 N. E. 
474 (1915), is more dangerous unless carefully selected and compounded or.put up, to 
him who eats, opens, or uses it, than a platform over the moving machinery of a thresh- 
ing machine is to the farm-hand who is to stand upon it, or an emery wheel which 
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And these exceptions,®° thus illogically and arbitrarily created 
to bring this judicial innovation into apparent conformity with 
previous decisions, have been as illogically applied and extended.™ 





revolves at a very high rate of speed is to him who operates it if care is not taken 
to make it substantial and free from flaws. 

50 The liability of a manufacturer who sells his product without disclosing a latent 
defect known to him or who fails to disclose facts which to his knowledge make the 
existence of such a defect probable is not peculiar to those who sell their own product. 
All vendors, whether manufacturers, wholesalers or retailers, are equally liable not 
only to their immediate vendees but to all persons who use the articles in the right of 
the purchaser. See supra, note 39. 

5t Thus in Herman v. Markham Air Rifle Co., 258 Fed. 475 (1918), it was held that an 
air rifle sold as a children’s toy was intrinsically dangerous, whether because, in supposed 
analogy to fire-arms, it was regarded as intended to destroy human life, or because 
the fact of the accident proved that it was dangerous, is not clear. Chewing tobacco 
was held in Pillars ». Reynolds Tobacco Co., 117 Miss. 490, 78 So. 365 (1918) to be 
intrinsically dangerous because, like food, it was to be taken into the mouth and chewed. 
The bottling of effervescing drinks was held to be intrinsically dangerous because past © 
experience had shown that unless care was taken in bottling them, they were apt to 
explode when opened. Grant v. Graham Bottling Co., 176 N. C. 256, 97 S. E. 27 
(1918). In Thornhill v. Carpenter-Morton Co., 220 Mass. 593, 108 N. E. 474 (1915) 
the Massachusetts Court holds that one who puts out a floor varnish as his own, 
though bought from another maker, is presumed to know that the ingredients from 
which it is compounded make it inflammable and so intrinsically dangerous. It is not 
clear whether this presumption is rebuttable or is a conclusive presumption of law. If 
the latter, it throws upon those who manufacture or sell as their own, chemical com- 
pounds, a duty to know its qualities. If, as is possible, one of the reasons for denying 
the liability of a manufacturer to persons other than his vendee lies in the fact that 
the change of manufacturing conditions from small shops where the work was done 
under the owner’s eye, to large factories makes a rigid application of the maxim re- 
spondeat superior unduly harsh, this decision can be supported on the ground that, 
while it may be a hardship to hold a manufacturer liable for the mere operative negli- 
gence of the innumerable workmen in his factory, yet it is not too much to require 
him to know the effect of the formula of any compound which he makes. This should 
equally apply where the defect is in the design or plan of construction adopted by 
the manufacturer. 

In Armstrong Packing Co. v. Clem, 151 S. W. 576 (Tex. Civ. App., 1912), it was 
held that soap was an inherently dangerous substance because the manufacturer 
must have known that it contained ingredients “which unless neutralized by saponifi- 
cation’? would remain poisonous, but compare Slattery v. Colgate, 25 R. I. 220, 55 
Atl. 639 (1903). In Olds Motor Works ». Shaffer, 145 Ky. 616, 140 S. W. 1047 (1911) 
it is held that where the defect is one, which the workmen making it must have dis- 
covered during the process of manufacture, though concealed when the article was 
completed, the knowledge of the working force must be imputed to the manufacturer 
so as to hold him liable as having sold it with knowledge of its defective character. 
In Davidson ». Montgomery Ward Co., 171 Ill. App. 355, (1912) it was held that a 
manufacturer of a fly-wheel was bound to know that it was safe before selling it. 
Though this enables the court to put the manufacturer’s liability upon the ground that 
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The cases following Gill v. Middleton may be taken to be another 
exception to this new doctrine, none the less an exception because 
their inconsistency with it is not expressly recognized. Gill v. 
Middleton was decided before this undue extension of the principle 
correctly applied in Winterbottom v. Wright had come into full 
vogue. It was natural that the court gave no thought to it and it 
was equally natural that the American courts, which with substantial 
unanimity have instinctively perceived the common-sense justice 
of the decision in that case, should have continued to follow it 
even after they had adopted this new and fashionable restriction 
on the liability for careless and unskilful manufacture, without 
inquiring whether the two were logically consistent with one an- 
other. 

As they thus tacitly recognize another exception to the new doc- 
trine, it is submitted that it is the exception and not the doctrine 
which is in accord with general common-law principles and that 
any exception, however arbitrary and fortuitous, to a doctrine so 
illogical and ill-founded, is so much saved to sound law. 

It may be suggested further that, if the restriction of a manufac- 
turer’s liability for bad workmanship to those who buy his product 
from him is to be justified only by economic necessity, even those 
courts which think it necessary to encourage manufacture, by re- 
lieving those engaged therein from any real responsibility for the 
exercise of reasonable care and decent consideration for the safety 
of the consumers on whose patronage they depend, may not think 
it equally necessary to encourage landlords, — a class traditionally 





he sold with knowledge of its dangerously defective character, it substantially repudi- 
ates the immunity in Huset v. Case Threshing Machine Co., as effectively as does the 
powerful and accurately reasoned opinion of Cardozo, J., in MacPherson ». Buick 
Motor Co., 217 N. Y. 382, 111 N. E. 1050 (1916). 

5 See Paxson, C, J., in Curtin v. Somerset, 140 Pa. 70, 80, 21 Atl. 244 (1891). “If 
a contractor who erects a house, ... a manufacturer who constructs a boiler, piece 
of machinery, or a steamship, owes a duty to the whole world, that his work or his 
machine or his steamship shall contain no hidden defect, it is difficult to measure the 
extent of his responsibility, and no prudent man would engage in such occupations upon 
such conditions.” See the very similar language of Stirling, L. J., in Earl ». Lubbock, 
L. R. [1905], 1 K. B. 253, 259. So Sanborn, J., says in Huset v. Case Threshing Mach. 
Co., 120 Fed. 865, 867 (1903): “A wise and conservative public policy has impressed 
the courts with the view that there must be a fixed and definite limitation to the liabil- 
ity of manufacturers and vendors for negligence in the construction and sale of compli- 
cated machines.” 
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well able to take care of themselves, and of late generally unpopular, 
— by adding this new immunity to those, with which the common 
law had already so richly endowed them. 

It is perhaps significant that, while many countries have in- 
directly subsidized manufacturers at the expense of their consumers 
by enacting protective tariffs, no subsidies have been granted to 
landlords, either directly out of the public funds raised by general 
taxation, or indirectly by transferring the burden of taxation from 
them to their tenants. Indeed, even at those times when the lack 
of adequate housing has been most acute, whatever legislation 
there has been has looked toward preventing landlords from ex- 
ploiting the situation by exacting exorbitant rentals rather than to 
aiding them in building more houses. 


IV 


American courts have been substantially unanimous in citing 
Gill v. Middleton with approval and accepting the general principle 
announced in its opinion. 

In the great majority of cases in which this principle has been 
applied the injury has been to the tenant or his property.* There 
are comparatively few cases which have presented the question of 


the landlord’s liability to persons other than the tenant, injured 
while using the premises in the tenant’s right. In all but one of 
such cases American courts have permitted a recovery. In most 
of them the successful plaintiff was an adult or infant member of 
the tenant’s family, such as his wife™ or child.” In only a very few 





8 Sparks ». Murray, 120 Ark. 17, 178 S. W. 909 (1917); Mann ». Fuller, 63 Kan. 
664, 66 Pac. 627 (1901); Michael & Bros. v. Billings Co., r50 Ky. 253, 150 S. W. 77 
(1912); Peerless Co. v. Bagley, 126 Mich. 225, 85 N. W. 568 (1901); La Brasca ». 
Hinchman, 81 N. J. L. 367, 79 Atl. 885 (1911); Horton ». Early, 39 Okla. 99, 134 Pac. 
436 (1913); Ara v. Rutland, 172 S. W. 993 (Tex. Civ. App., 1915); Wertheimer v. Saun- 
ders, 95 Wis. 573, 70 N. W. 824 (1897), all cases where the injury was to the tenant’s 
property. Charney v. Cohen, 94 N. J. L. 381, 110 Atl. 698 (1920); Rowan v. Amos- 
keag Co., 109 Atl. 561 (N. H., 1920), semble. Eblin v. Miller, 78 Ky. 371 (1890), 
semble, in which the tenant sustained personal injuries. 

54 Upham». Head, 74 Kan. 17,85 Pac. 1017 (1906), facts substantially similar to those 
in Gill ». Middleton; Carlon v. City Savings Bank, 82 Neb. 582, 118 N. W. 334 (1908), 
85 Neb. 659, 124 N. W. gt (1909); Little ». McAdaras, 38 Mo. App. 187 (1889), facts 





55 Salvetta v. Farley, 123 N. Y. Supp. 230 (i910); Petroski v. Mulvanity, 78 N. H. 
252, 99 Atl. 88 (1916), semble; Rosenberg v. Zeitchik, 52 Misc. 153, ror N. Y. Supp. 
591 (1906). 
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was the plaintiff a subtenant or a business invitee or bare licensee 
of the tenant. In all cases in which the landlord has been held 
liable,®® Gill v. Middleton is accepted as authority for the main- 
tenance of the action, with little or no discussion of its reason 
or the extent of the liability therein imposed. In many of them 
there is the curious tendency to use the word “tenant” in its 
popular rather than its legal sense and, like Justice Ames in 
Gill v. Middleton, to speak of a member of the tenant’s family, 
particularly his wife, as the “tenant” or “lessee,” though it 
is most unusual that premises should be leased to the husband 
and wife, and it is therefore altogether improbable that both man 
and wife were actually tenants. In some of these cases, it ap- 
peared, from the facts alleged or proved, that the plaintiff had 
joined with the tenant in complaining of the need of repairs or had 
at least been present when the landlord promised to make them. 
In others it did not appear that the plaintiff knew that any promise 
had been given or indeed that there had been any definite promise 





substantially identical with those in Riley v. Lissner, supra, n. 17; Finer v. Nichols, 
175 Mo. App. 525, 157 S. W. 1023 (1913); Miller v. Rehder, 35 Pa. Sup. 344 (1908); 
Callahan »v. Loughran, 102 Cal. 476, 36 Pac. 672 (1894) semble; O’Dwyer v. O’Brien, 13 
App. Div. 570, 43 N. Y. Supp. 815 (1897), semble. 

In Callahan v. Loughran recovery was denied because while the declaration averred 
that the tenant’s wife “believed the work was completed also, it is not averred that 
it was so in fact, or that defendant so represented or considered it,” p. 482, while in 
O’Dwyer »v. O’Brien the plaintiff was held guilty of contributory negligence; see also, 
Schoppel v. Daley, 112 La. 201, 36 So. 322 (1904), infra, note 65. 

56 Broame v. N. J. Conference, 83 N. J. L. 621, 83 Atl. 901 (1912), employees of 
subtenants living on premises; see Malone v. Laskey, infra, McKenna ». Grunbaum, 
33 Idaho, 46, 190 Pac. g19 (1920), subtenant injured by elevator negligently installed 
by landlord during the lease to his tenant; Stamm »v. Purroy, 170 App. Div. 584, 
156 N. Y. Supp. 415 (1915), semble, plaintiff resided with the lessee, recovery denied 
because it was not proved that the landlord had attempted to make the needed repairs; 
Byers v. Essex Inv. Co., 281 Mo. 375, 219 S. W. 570 (1920), semble, recovery was 
denied to sub-lessee because there was no evidence that the landlord had repaired the 
railings whose collapse caused her injury; cf. Galvin v. Beals, supra, n. 18. 

In R. C.H. Covington Co. ». Masonic Temple Co., 176 Ky. 729, 197 S. W. 420 (1917), 
the defendant landlord made certain improvements in consideration of the tenant’s 
paying an additional rental, cf. Feeley v. Doyle, supra, n. 22. The lease expiring, a new 
lease was executed to the same partnership, though one of the partners had died during 
the original term. It was held that the defendant’s liability for negligence in making 
the improvements was limited to injuries sustained during the original term, and that 
his liability for injuries sustained during the second term depended upon his knowledge, 
at the time he delivered possession thereunder, that the improvements had been negli- 
gently made and so created a latent and dangerous defect in the premises. 
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antecedent to the landlord’s making the repairs after learning of 
the need of them. In those where the plaintiff was an adult mem- 
ber of the tenant’s family, it is highly probable that he or she knew 
that the landlord had made the repairs and accepted that fact as 
an assurance of safety, but in some of the cases the plaintiff was 
a child too young to recognize such an implication, even if old 
enough to realize that it was the landlord who had made them. 
In none of them was any importance attached to the plaintiff’s 
presence or absence when the promise, if any, was made, or to his 
knowledge or ignorance of the landlord’s having made it. In Hill 
v. Day & Foss*' the plaintiff, a sublessee, was denied recovery be- 
cause there was ‘‘no evidence that the plaintiff was a party to his 
{the landlord’s] gratuitous undertaking, or had any knowledge of 
it before the accident. . . . It must be proved at least that she had 
knowledge of his undertaking, otherwise no confidence could have 
been induced in her by his acts.”** It is knowledge of the fact 





57 r0o8 Me. 467, 81 Atl. 581 (1911). 

58 King, J.,p. 471. Justice King evidently does not regard the landlord’s obligation 
as a mere implied term of his promise and so consensual and limited by the principles 
of contract law, for clearly mere knowledge that a party to a contract has attempted 
to perform his contract instead of repudiating it gives no right to one not a party 
thereto to rely upon it and then to complain that he has been injured because the 
attempted performance has been imperfect. 

It is submitted that it was not necessary that the plaintiff, if a member of the tenant’s 
family or a guest or sub-lessee, should know that the landlord had made repairs and 
so should have consciously relied upon his assurance that the premises were safe for 
his use. It should be enough that the landlord ought to have known that the tenant 
would rely upon his making them as justification for throwing the premises open to 
his family or guests or for subletting them without either making such repairs himself 
or giving notice of the defect. The element of “confidence imposed,” which in the 
notes to Coggs v. Bernard, Smith’s L. C., 6 Am. ed. 335, is said to be “a sufficient legal 
consideration to create a duty in the performance” of the voluntary undertaking, 
is supplied by the tenant’s confidence which misleads him into the belief that the 
premises are safe for the use of others as well as of himself. The landlord must know 
that the tenant has trusted to him not only his own safety but also the safety of all 
those whom he has the right to admit to the premises. The word “consideration” is 
perhaps unfortunate as giving the impression that the obligation like that of a con- 
tract depends on privity to the confidence “imposed” or reposed. But it is submitted 
that what the annotator had in mind were those numerous cases which held that the 
payment of a consideration for services had some peculiar effect in requiring care in 
their performance, though the duty was not confined to the person who paid it but 
extended to those whose safety depended upon the care with which it was performed. 
See Pippin ». Sheppard, 11 Price, 400 (1822); Gladwell v. Steggall, 5 Bing. N. C. 733 
(1839); Erle, J., in Dalyell v. Tyrer, E. B. & E. 899 (1858); and Marshall ». York etc. 
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that the landlord had made the repair that is here regarded as 
essential, not knowledge of his promise, certainly not her presence 
when it was made, still less the fact that she had participated in 
the complaint and so was considered by the landlord, and had 
the right to consider herself, a party to the promise he made. This 
decision does not support Thomas v. Lane, which held that the 
authority of Gill v. Middleton is confined to cases where these facts 
are shown to exist. 

In Malone v. Laskey,® the English Court of Appeal rejected the 
argument that defendant landlords, by making repairs (which 
consisted of putting a bracket under an insecure cistern in a lava- 
‘ tory) undertook a duty to make them properly, because they stood 
in no contractual relation to the plaintiff, and because there was 
no obligation to make the repairs which were “an entirely vol- 
untary act on their part and (were) not done in the discharge of any 
duty which they owed to the plaintiff.” ‘The utmost that can be 
said is that what was done amounted to a representation by the 
defendants that the plaintiff might safely use the lavatory, and, 
even if it did amount to such a representation, it was an innocent 
representation and gave the plaintiff no cause of action” “for 
there is no evidence that they knew that the bracket was in an. un- 
safe condition when the repairs had been done.’’® 

While the injured plaintiff was the wife of the manager of a sub- 
tenant, who had been given the privilege of occupying rooms on 
the premises, the language and reasoning of the court seem equally 





Ry., 11 C. B. 655 (1851). Indeed at the time that the note to Coggs v. Bernard was 
written the idea seems to have been prevalent, that a duty to exercise positive care 
even in a trade or profession required a consideration to support it. 

59 L. R. [1907] 2 K. B. 141. 

60 Ibid., at p. 152, per Gorell-Barnes, Pres. 

%t Tbid, at p. 155, per Fletcher-Moulton, L. J. Kennedy, L. J., doubted whether 
knowledge of the insufficiency of the repairs ought not to be imputed to the defendants, 
p. 156. 

® The defendants had let the premises to a firm of law stationers, who sublet a 
part to a company which permitted its manager and his wife (the plaintiff) to occupy 
rooms therein. The manager or his wife complained to the tenant that the cistern in 
the lavatory was insecure. The tenant forwarded this complaint to the landlord, who 
sent two plumbers, part of their regular staff, to rectify the defect. They placed a 
bracket under the cistern to support it and as Gorell-Barnes, Pres., said, L. R. [1907] 
2 K. B. 141, 150, “were then apparently satisfied that they had left it secure. This 
unfortunately turned out not to be the fact,” and the cistern fell on the plaintiff, 
seriously injuring her. 
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applicable to an injury sustained by a tenant, for whom a landlord 
has gratuitously made repairs. And the decision indicates that 
the liability for misfeasance in the performance of a gratuitous 
undertaking is not to be extended, as in America, to cases where, 
in reliance upon care having been exercised in its performance, the 
subject matter is used in a way for which such care is required in 
order to make it safe. 

In some jurisdictions the court has not been required to deter- 
mine a landlord’s liability for an injury even to a tenant, caused 
by his negligent failure to remove a preéxisting physical defect. In 
the only cases brought before them the landlord’s negligence in 
making repairs or alterations or in rendering some other gratu- 
itous service has created a physical defect not existing previous 
to his attempt to carry out his undertaking. But in almost all of 
these cases the nature of the repairs or services undertaken made 
the creation of this new defect inherently probable, if not certain, 
unless care and skill were exercised in the performance of the under- 
taking. The tenant for whom such repairs were made or to whom 
such services were rendered was therefore aware that some such 
dangerous defect was at least likely to be created unless they were 
properly done. When the landlord’s negligence does not directly 
and actively injure the tenant or his property,* but merely creates 
a defect which makes the premises unsafe for the use of persons 
ignorant of its existence, the factors essential to liability are the 
same as when the landlord’s negligence makes his attempt to 
remedy a preéxisting defect ineffectual. 

The gist of the defendant’s liability is that, knowing that the 
tenant will rely and is entitled to rely on his competence as a suffi- 
cient assurance that the premises will be made safe for use, he must 
know that the safety of those who may rightfully use them will 
depend upon his exercise of reasonable care and skill. The lia- 
bility depends upon the tenant’s right to rely on the landlord’s care 
and skill. And it seems quite clear that the tenant is as much en- 
titled to expect care to be taken to remove a defect which the land- 
lord has undertaken to remove, as he is to expect that alterations 





® As in Tarnogurski v. Rzepski, 252 Pa. 507, 97 Atl. 697 (1916), where a landlord, 
who had gratuitously undertaken to repair the water pipes in his building, himself 
turned on the water for a tenant without any effort to ascertain whether the repairs had 
been made by a plumber whom he had employed to make them. 
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will be properly made, or that new floorings, to be substituted for 
those so decayed as to be beyond repair, will be properly laid.™ 

It is therefore not surprising to find that, in those jurisdictions in 
which the question came up for decision, the vastly preponderating 
weight of authority is to the effect that a landlord is as liable for 
negligence in failing to remove a preéxisting physical defect as for 
negligence in creating a new one.* 

There is a noticeable tendency in many American jurisdictions 
to increase the landlord’s obligation to keep the premises which 
he leases in at least as safe a condition for use, as when he turns 
them over to his tenant. A number of courts have held that a 
failure to make internal repairs necessary for the safe use of the 
premises after notice of their necessity makes a landlord who has 
covenanted to make them, liable for any personal injury sustained 
by the tenant or by any member of his family or by any one whom 
he has rightfully chosen to admit to the premises.® In order to 





* As in Rehder 2. Miller, supra, note 54. 

65 Horton v. Early, Charney v. Cohen, La Brasca v. Hinchman, supra, note 53; 
Upham »v. Head, Carlon v. City Savings Bank, supra, note 54; and Salvetta 
v. Farley, supra, note 55. In Finer »v. Nichols, 175 Mo. App. 525, 157 S. W. 
1023 (1913), the court expressly rejects the argument which the defendant’s 
counsel seems to have strongly pressed, that the landlord is answerable for 
such negligence only in making gratuitous repairs as changes the physical 
character of the premises for the worse; conira, Wynne v. Haight, 27 App. 
Div. 7, 50 N. Y. Supp. 187 (1898), in which the court refused to permit a tenant’s. 
wife to recover, on the ground that the landlord’s negligence in repairing a ceiling 
had not caused the injury which resulted from its fall, for the reason that the repairs 
had not weakened the ceiling but had merely failed to strengthen it; and so had not 
caused any new defect but merely failed to remedy the old. In the case of Marston 2. 
Frisbie, 168 App. Div. 666, 154 N. Y. Supp. 367 (1915), the opinion at first glance 
appears to reiterate this view but a closer reading of the case shows that the plain- 
tiff’s right to recover was denied because the tenant had himself been present while. 
the repairs were being made and had not entrusted the matter to the exclusive control 
of the defendant, his landlord. 

66 Robinson »v. Heil, 128 Md. 645, 98 Atl. 195 (1916), plaintiff was an infant child 
of the tenant, Burke, J., saying, p. 653, “the liability of the landlord to a member of 
the tenant’s family for personal injuries resulting from such negligent failure to repair 
is practically the same as to the tenant himself,” but the landlord is not liable unless. 
he has reason to expect that serious injury will result from his failure to repair, Thomp- 
son v. Clemens, 96 Md. 196, 53 Atl. 919 (1903). Barron ». Ludloff, 95 Minn. 474, 104 
N. W. 289 (1905), plaintiff had sublet an apartment from the tenant of a house leased. 
by the defendant. “If his negligence in making or failing to make the repairs results. 
in an unsafe condition of the premises, he is liable for injuries caused thereby to per- 
sons lawfully upon the premises” per Start, C. J., p. 476; the only authority given for 
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extend it to such persons, who are obviously not party to the con- 
tract, the courts, which have recognized the landlord’s obligation 
to them, do not attempt to give them a false appearance of privity 
by attaching any importance to their knowledge of the landlord’s 
covenant. They boldly, if perhaps somewhat arbitrarily, treat the 
liability as based on negligence, and so a tort liability not re- 
stricted within those limits appropriate to contractual obligations; 
the covenant to repair becomes a mere inducement to the rela- 
tion from which law creates the obligation. The attitude of the 
Massachusetts courts in treating a tort liability, based on mis- 
feasance, as though it arose out of the promise to repair and so was 
sufficiently cognate to a contractual liability to require its limita- 
tion to those party to the promise or undertaking, thus runs di- 
rectly counter to the prevailing tendency of American decision. 

No jurisdiction, English or American, had prior to Thomas v. 
Lane and Feeleyv. Doyle recognized the distinctions declared in them. 
Nor has any jurisdiction since followed those cases.” While Maine 
requires the plaintiff to have knowledge of the landlord’s attempted 
performance of his gratuitous undertaking, the plaintiff’s privity 
to the undertaking is not regarded as essential. The English Court 
of Appeal has refused to permit a subtenant to recover for the 





this is Olson v. Schultz, 67 Minn. 494, 70 N. W. 779 (1897), in which the defective 
elevator was retained in the control of the landlord and was for the common use of 
the landlord, the plaintiff’s employees and the tenants of other portions of the building. 

Accord: Ashmun 2. Nichols, 92 Oreg. 223, 178 Pac. 234 (1919), where the tenant 
himself was injured; Mesher v. Osborne, 75 Wash. 439, 134 Pac. 1092 (1913), action 
by tenant to recover for death of infant child. In Lowe ». O’Brien, 77 Wash. 677, 138 
Pac. 295 (1914), the agreement was made during the lease upon the threat to move 
out unless the landlord make the premises safe. In these cases it was held that the 
landlord’s promise to repair an open defect “absolved the tenant from an assumption 
of risk” in analogy to the promise of an employer to repair a defective tool or appli- 
ance. See also, accord, Stillwell v. So. Louisville Land Co., 22 Ky. Rep. 785, 58 S. W. 
696 (1900), and Schoppel 2. Daly, 112 La. 201, 36 So. 322 (1904), where, however, the 
landlord had not only agreed to make the repairs but had made them “to the extent 
which she deemed to be a compliance with her obligation . . . when the workmen 
left it was an assurance to the lessees [the plaintiff was the wife of the lessee] that every- 
thing was in order.” Per Nicholls, C. J., p. 212. 

67 Thomas »v. Lane is quoted with apparent approval by Fellows, J., in his minority 
opinion in Sorenson v. Kalamazoo Sales Co., 201 Mich. 318, 167 N. W. 982 (1918), but 
the case did not require the court to adopt or reject its doctrine, the majority of the 
court holding that the repairs were made by and under the control of the tenant and 
not by the defendant landlord. 
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injury due to the insufficiency of repairs which the landlord had 
gratuitously made. But the reasons given are as applicable to an 
injury to a tenant to whom the landlord had gratuitously given 
his express promise to repair and the facts in their essence differed 
from those in Gill v. Middleton only in the fact that the subtenant 
was not present when the landlord made whatever promise he gave, 
though the tenant had merely transmitted the subtenant’s com- 
plaint and the subtenant knew of the landlord’s attempt to make 
the repairs. 

In no case before or after Feeley v. Doyle is there any suggestion 
that the landlord’s obligation to use care in making repairs is, by 
the fact that his promise is made upon a consideration moving to 
him as landlord, extended to persons not party to the consideration 
and to whom he would owe no duty had the repairs been gratu- 
itously performed.® Whatever credit attaches to this invention 
belongs exclusively to the Massachusetts Supreme Judicial Court. 

Francis H. Bohlen. 


UNIVERSITY OF PENNSYLVANIA. 





68 No jurisdiction other than Massachusetts has held that a landlord gratuitously 
making repairs is liable only if guilty of gross negligence. Indeed in some cases a duty 
is said to be “cast upon him to see that the repairs are made so as not to injure the 
tenant and the rule concerning independent contractors has no application,” Bland, J., 
in Vollrath v. Stevens, 199 Mo. App. 5, 13, 202 S. W. 283 (1918). Other courts hold 
that “he can not absolve himself from liability by employing an independent contractor 
to do the work, if the work to be done is attended with danger to the tenant.” Coving- 
ton Co. ». Masonic Temple, 176 Ky. 729, 734, 197 S. W. 420 (1917); aliter where the 
repairs do not, like the putting on of a new roof, as in Covington ». Masonic Temple, 
supra, involve an obvious risk of injury unless special precautions are taken, but are 
ordinary repairs requiring no special care or skill for their safe performance, Eblin ». 
Miller’s Ex., 78 Ky. 371 (1880). In those jurisdictions which do not follow the modern 
tendency to make one employing an undoubtedly independent contractor liable if the 
work entrusted to him is inherently dangerous, unless special precautions are taken, 
the landlord is not held liable for the independent contractor’s failure to take such 
necessary precautions, Bains ». Dank, 199 Ala. 250, 74 So. 341 (1917). 
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THE PROGRESS OF THE LAW, 1919-1922 
EVIDENCE. III 


REAL EvIDENCE 


N article by Sidney L. Phipson analyzes the treatment of 

this subject by the text-writers and their definitions.“* Fin- 

ger-prints are discussed in two articles. Decisions in Washington 

and Texas disagree on the question whether an unauthorized view 

by the jury should be a ground for reversal; it should not be if not 
prejudicial. 
























THE Brest EvIDENCE RULE 

This rule has been too rigidly enforced in this country in situa- 
tions where the secondary evidence is admittedly accurate. The 
simple English procedure, where a long series of letters and tele- 
grams is involved in a case, is to include the full correspondence 
in the briefs, and read it to the jury without interruptions unless | 
some matter is disputed.“! We might wisely do likewise. Another | 
rule which ought to be adopted everywhere is, that the incorpora- | 
tion of a party to a suit may be proved orally without the need of a | 
record; indeed, corporate existence might well be taken. for | 
granted unless questioned. Another matter which has sensibly 

been relieved from the burden of the best evidence rule is the moving 
picture. In Feeney v. Young * a woman, who being compelled to 



















M48 “ ‘Real’ Evidence,” 29 YALE L. J. 705 (1920). 
49 M.- Carlson, “Forging Finger-prints,” 11 J. Crm. L. & Crim. 141 (1920); 
A. M. Kidd, “The Right to take Finger-prints, Measurements and Photographs,” ! 
8 Cat. L. Rev. 25 (1919). See Locard, infra, note 284. 
180 Leopold v. Livermore, 197 Pac. 778 (Wash., 1921), no reversal; Texas Midland 
Ry. »v. Brown, 228 S. W. 915 (Tex. Comm. App., 1921), reversal; both noted in 31 
Yate L. J. 217. The absence of the accused during the view does not violate his 
constitutional right of confrontation, State v. Rogers, 145 Minn. 303, 177 N. W. 358 
(1920). 
161 Frank H. Burt, “Documentary Evidence in the English Law Courts,” 5 Mass. 
L. Q. 63 (1920). 
18 Kelley v. Stern Pub. & Nov. Co., 147 Ark. 383, 227 S. W. 609 (1921); the divided 
authorities are collected in 5 Minn. L. REv. 475. 
18 tor App. Div. sor, 181 N. Y. Supp. 481 (1920), noted in 19 Mica. L. Rev, ror 
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undergo a surgical operation had consented that a film should be 
made for exhibition to medical societies, sued for violation of her 
statutory right of privacy because it was shown in two leading 
moving-picture houses in New York as part of a photoplay named 
“Birth.” She offered spectators of the play to testify that they 
had recognized her in the pictures. This was excluded by the trial 
court on the ground that the film itself was the best evidence. As 
this was too small to ascertain anything, and a representation in 
court was impracticable, her complaint was dismissed. The Appel- 
late Division granted a new trial, holding that the evidence of 
eyewitnesses was competent. In an English suit by Elinor Glyn 
to enjoin an unauthorized burlesque of ‘‘Three Weeks,” the judge ' 
held that such evidence was not secondary evidence and was the 
only kind that in strictness could be given, although he was him- 
self shown the play on the screen, which he found to be “‘vulgar to 
an almost inconceivable degree.” ™ 


THE Parot EvipENcE Ruite™® 


Williston’s new treatise on The Law of Contracts! has a chapter 
on ‘‘General Rules for the Interpretation or Construction of Con- 


tracts and the Parol Evidence Rule.’”’ The heading indicates the 
difficulty of discussing this rule apart from the whole question of 
interpretation of language. Whereas J. B. Thayer thought that 
there were three Parol Evidence Rules, and Wigmore increased 
the number to four, Williston ®’ decides there is only a single rule. 
His discussion of parol warranties is especially interesting.!** 





For the equitable and tort points in this case, see Z. Chafee, Jr., “Equitable Relief 
against Torts,” 34 Harv. L. REv. 388. 

164 Glyn v. Western Feature Film Co. Ltd., 114 L. T. R. 354 (1915); the injunction 
was refused because the plaintiff’s book was too immoral to be protected by copy- 
right and because burlesques are not infringements. 

155 See also: Bills and notes cases, 21 Cox. L. REv. 282, 596; 7 Va. L. REv. 84; 
17 Law. SER. Mo. BULL. 51 (1919); 11 A. L. R. 637, note. Mistake, Forgione v. 
Lewis, [1920] 2 Ch. 326. Custom contradicting writing, The Turid, [1920] P. 370. 
Parol agreement for time of performance when contract names no time, 5 Minn. L. 
REv. 226 (1921); 2 WILLISTON, ConTRACTS, § 640. Enrolled copy of statute as con- 
clusive evidence of enactment, W. H. Loyd, “ Pylkington’s Case and its Successors,’’ 
69 U. Pa. L. REv. 20 (1920). Parol contract for bequest to adopted child, not in 
adoption agreement, 22 Cor. L. Rev. 178. 

66 N. Y., 1920, Vol. II. 

187 Op, cit., § 636. 158 § 643. 
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Delivery and Intent. An article by H. W. Ballantine, ‘Delivery 
in Escrow and the Parol Evidence Rule,” »® takes up the various 
views on the troublesome problem, whether the doctrine of Pym 
v. Campbell © allows parol proof of a conditional delivery of a 
deed or other sealed instrument to the grantee or obligee. On the 
whole he favors giving effect to such conditions, but says that the 
time has come to discard altogether the unsatisfactory ceremony 
of delivery in favor of a more clear-cut formality, such as execu- 
tion before a government official. The recent Virginia case of 
Whitaker v. Lane allows proof that a sealed contract was deliv- 
ered in escrow to the obligee, following Wigmore’s view ™ after an 
exhaustive survey of the authorities. The same position is taken 
by Tiffany’® and a full note in the Minnesota Law Review. On 
the other hand, some jurisdictions are bound by authority to de- 
clare the condition invalid, especially in the delivery of a deed. 
Oliver S. Rundell’s article on “Delivery and Acceptance of Deeds 
in Wisconsin’”’ © shows this to be the law in that state, and Mitchell 
v. Clem*® declined to overrule the same proposition in Illinois, 
although the court by a bare majority managed to give effect to 
the condition on the ground that the facts showed want of delivery 
and only manual possession in the grantee, not an escrow. The 
dissenting judges vigorously question this interpretation of the 
facts. The case furnishes a striking illustration of Williston’s 
statement 1°’ that the distinction between delivering in escrow to 
the obligee and entrusting possession to him without intention to 
deliver is ‘‘somewhat fine.” The truth seems to be, that the 
majority of the Illinois Supreme Court felt the prevailing drift 
away from the old doctrine, and went as far as the principle of 
stare decisis permitted. 

Another possible exception to Pym v. Campbell *® is involved in 





189 29 YALE L. J. 826 (1920); 3 Inu. L. BULL. 3. 

160 6 FE. & B. 370 (1856). 

161 yo4 S. E. 252 (Va., 1920); 11 A. L. R. 1174, note. 

162 4 WiGMORE, EVIDENCE, § 2408. 

1688 2 REAL PROPERTY, 2 ed., 1920, § 462. 

164 “Conditional Delivery of Deeds Direct to the Grantee,” 5 Minn. L. Rev. 287 
(1921), discussing Whitaker ». Lane and Mitchell ». Clem. 

165 y Wis. L. REV. 65 (1921). 

166 2095 Ill. 150, 128 N. E. 815 (1920), three judges dissenting. 

167 ; Law oF CONTRACTS, § 212. ' 168 6 E. & B. 370 (1856). 
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Supreme Lodge v. Dalzell.** A fraternal order employed a collector 
of premiums, with whom a written contract was made. The col-| 
lector, when sued thereon, sought to prove that he was not liable 
under the terms ofa prior oral contract, which was the realagreement 
between the parties, and that the written contract was a mere sham, 
intended to deceive other collectors into supposing that all the 
contracts of the order were uniform. While this evidence is logi- 
cally admissible to prove that the parties never intended to embody 
their agreement in the writing, public policy may hold them to 
their bargain since to set it aside would be unfair to the persons 
who were meant to be deceived.!” On the other hand, public policy 
would seem to favor use of the parol evidence in Hoefeld v. Ozello,™ 
where the written lease of a saloon conformed to the Sunday-closing 
law, but the lessee when sued for rent sought to show that the 
true agreement was oral and contemplated violation of that law. 
The Illinois Supreme Court excluded the evidence, and thus helped 
to carry out an illegal transaction. 

Integration. Ifthe Parol Evidence Rule rests on the principle, 
as J. B. Thayer, Wigmore, and Williston agree, that the parties 
have integrated all the terms of their agreement in the writing, so 
that evidence of a different agreement is irrelevant as proving some- 
thing without binding force, then the writing is the sole contract 
for outsiders as much as for the contracting parties.'” In proceed- 
ings inter alios parol evidence is inadmissible to prove a different 
contract, although it may come in for other purposes just as be- 
tween the parties themselves. The New York Appellate Division 
has failed to make this distinction and declares that the rule has 
no application to criminal cases.!” 

The difficult problem of collateral agreements is neatly raised by 
Hoyt’s Proprietary, Lid. v. Spencer ** in New South Wales. A let 

169 205 Mo. App. 207, 223 S. W. 786 (1920), disapproved in 69 U. Pa. L. REv. 78. 

17 This is Wigmore’s view, 4 EvIDENCE, § 2406; contra, Southern Street Ry. Co. 
v. Metropole Co., 91 Md. 61, 46 Atl. 513 (1900). 

171 290 Ill. 147, 125 N. E. 5 (1919), disapproved by Costigan in 15 Int. L. REv. 213; 
see 5 WIGMORE, § 2406 n. 8. 

1% THAYER, PRELIMINARY TREATISE ON EVIDENCE, 397; 4 WIGMORE, § 2446; 2 
Witutston, Contracts, § 647. 

1% People v. Glickman, 194 App. Div. 103, 185 N. Y. sink: 307 (1920), disapproved 
in 34 Harv. L. REv. 790. 

14 19 N. S. W. Rep. 200 (2999), — J., dissenting; noted in 4 Mun. L. 
REV. 368. 
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premises to B, who sublet to C in writing with a provision that 
B might terminate the sublease on four weeks’ written notice. B 
gave such notice. C sued B for violation of a parol agreement 
made prior to the lease that B would not terminate the sublease 
unless required to do so by the head lessor, A. A majority of 
two judges held that this agreement was inadmissible because in 
conflict with the terms of the lease. One judge thought that B 
could validly bind himself not to exercise his power. His argument 
that the parties should be free to make any agreement they choose 
and modify their rights as they choose, provided they do not con- 
travene some law, virtually begs the question, although it may bea 
reason for the abolition of the Parol Evidence Rule. The collat- 
eral promise might naturally have been embodied in the lease, and 
should therefore be ineffective if omitted. A Tennessee case!” 
seems equally sound in refusing to allow an ordinary deed to be 
supplemented by proof of an oral agreement by the grantee to 
erect buildings of a certain quality upon the land conveyed. Such 
restrictions belonged in the deed. 

Scott v. Albermarle Horse Show Association '* presents a harder 
question. A vendor sought specific performance of a land con- 
tract to convey “with general warranty and covenants of title.” 
The purchaser set up the existence of certain building restrictions 
as incumbrances. The plaintiff offered to rebut this defense by 
parol evidence that the purchaser knew of these incumbrances 
and their irremovability at the time of the contract. The court 
excluded the evidence because it would vary the contract of war- 
ranty which specified no such exceptions and dismissed the bill. 
If the parties’ knowledge of the restrictions and their irremova- 
bility was adequately proved, then either they were entering on 
a useless transaction, or else they intended to except the incum- 
brances from the warranty, but mistakenly failed to do so. The 
second alternative seems much more sensible, and the parol evi- 
dence would thus be admissible to procure reformation for mistake. 
The decision may, however, be supported on the view of the con-. 
curring judge, that the purchaser’s knowledge was not established. 





115 McGannon ». Farrell, 141 Tenn. 631, 214 S. W. 432 (1919), noted in 5 Corn. 
L. Q. 336. 

1%6 104 S. E. 842 (Va., 1920), Sims, J., concurring; disapproved in 5 Munn. L. 
REV. 327. 
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Construction. The extent to which gaps in the description in 
wills may be filled from parol evidence is discusséd by several 
decisions. Mistakes in section-numbers have provoked a long 
series of cases in Illinois,!”’ of which the latest is Johnston v. Gast- 
man.\"® The devise called for the east half of lot 1 in the northeast 
quarter of section 1, which the testator did not own; he did own 
a tract of the same description in section 2. He made similar 
mistakes as to two other tracts. A subsequent clause devised all 
the residue of his property, both real and personal. This residuary 
clause was held to show an intention to dispose of all his land, so 
that the court read the words “my property” into the three erron- 
eous specific devises, and then applied the maxim, “‘falsa demon- 
stratio non nocet,” to strike out the incorrect portion of the de- 
scriptions, although under the previous Illinois decisions they would 
have refused to do this in the absence of the residuary clause. The 
Massachusetts court }”° found it easier to correct the misdescrip- 
tion of a will which bequeathed a fund for the benefit of “the New 
Bedford Home for Aged People.’ There was no institution of 
that precise name, but the fund was claimed by the New Bedford 
Home for Aged and by the Association for Relief of Aged Women of 
New Bedford. Evidence was admitted of the surrounding facts 
known to the testator and his relations to the two claimants. Sim- 
ilar evidence was used by an English judge to limit a bequest “for 
missionary purposes” to strictly charitable objects.!®° It will be 
noted that the testator’s declarations of intention were not used 
in the Massachusetts decision, and would doubtless have been ex- 
cluded, because it was not a case where the description fitted two 
persons equally well. Such declarations were excluded in Cal- 
ifornia ‘*' when offered to prove that the words ‘“‘my heirs”’ in a will 
meant only the testatrix’s own kin. However, they were admitted 





177 Kurtz v. Hibner, 55 Ill. 514 (1870); Lomax v. Lomax, 218 Ill. 629, 75 N. E. 1076 
(1905); Stevenson v. Stevenson, 285 Ill. 486, 121 N. E. 202 (1918); contra, Re Boeck, 
160 Wis. 577, 152 N. W. 155 (1915); see Schofield, “So-called Equity Jurisdiction to 
Construe and Reform Wills” 6 Itt. L. REv. 485 (1912). 

178 291 Ill. 516, 126 N. E. 172 (1920), noted by Wigmore in 15 Itt. L. REV. go. 

179 Kingman v. New Bedford Home for Aged, 129 N. E. 449 (Mass., 1921), ap- 
proved in 19 Micu. L. Rev. 668. 

180 In re Rees, [1920] 2 Ch. 59, Sargant, J. 

181 In re Watts’ Estate, 198 Pac. 1036 (Cal., 1921), approved in 20 Micu. L. Rev. 
251. 
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in the English case of In re Battie-Wrightson,’” to clear up what 
the judge called a latent ambiguity. A testatrix who had accounts 
in seven banks gave her balance “‘at the said bank” to a specified 
legatee. One of the seven banks had been mentioned in the pre- 
ceding clause of the will as it was originally executed. This clause 
had subsequently been cancelled and the will re-executed, so that 
there was nothing in the will as probated to show what bank was 
meant. The judge admitted the cancelled clause of the original 
will for that purpose. The authorities allowing erased portions 
of a will to be used justified the decision, but he went farther and 
employed language which would have admitted oral declarations 
of the testatrix entirely outside of any will, past or present.'®* 
‘Evidence to show the actual testamentary intentions of a tes- 
tator is admissible only in exceptional cases, one of which is to de- 
termine which of several persons or things was intended under an 
equivocal description.” Thus he regards “my said bank” as an 
instance of equivocation like the bequest to ‘George Gord,” where 
there were several men of that name, and declarations of intention 
were let in to show who was meant.!* The difficult question is 
whether the description is sufficiently definite to pass anything. 
Suppose a bequest of “‘my bonds in the said railroad,” and the 
testator owned bonds of forty railroads, or of “my house-lot,” 
and he owned twenty such lots; would oral declarations of inten- 
tion be admissible? Is not the hole in the document too big to be 
filled up? * 

If the description in the will is equally erroneous when applied to 
either of two claimants, this has been held not to be an equivoca- 
tion and parol evidence of the testator’s intentions has been ex- 
cluded.1* An Irish decision, Robertson v. Flynn,'*" seems to reach 
a contrary result. The testator bequeathed property ‘‘to my 
sister Annie Neary.” Two of his sisters were Annie Flynn and 





18 [1920] 2 Ch. 330, Astbury, J.; noted in 37 L. Quart. REv. 4. 

18 [1920] 2 Ch. 330, 340. 

184 Doe d. Gord v. Needs, 2 M. & W. 129 (1836). 

185 A bequest “to A, his wife, and their daughter,” when A had five daughters, 
was given to his daughter Phoebe, to whom the testator was shown by extrinsic cir- 
cumstances to be attached. In re Jeffery, [1914] 1 Ch. 375, Warrington, J. 

186 Doe d. Hiscocks v. Hiscocks, 5 M. &. W. 363 (1839); Drake v. Drake, 8 H. L. C. 
172 (1860). 

187 J. R. [1920] 1 Ch. 78 (C. A.). 
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Bridget Neary. The contemporaneous written instructions for 
the will given to his solicitor were admitted to show that Annie 
Flynn was meant. Unless such instructions have a superior value 
to ordinary declarations of intention, the case supports Wigmore’s 
view '** that such a misdescription is an equivocation. 


COMPETENCY OF WITNESSES 189 


The antique disqualification of a party to a civil suit has long 
been wholly abolished in many states, but others partially preserve 
it in the so-called “dead man statutes,” which forbid the surviv- 
ing participant in a contract or other transaction to tell about it 
unless the personal representative of the deceased participant 
waives the restriction. The purpose is to guard against the danger, 
sometimes very real, of dishonest claims against decedents’ estates. 
Death gives the survivor of a transaction an unfair advantage. 
A creditor may lie if his debtor cannot possibly take the stand to 
tell the truth. There are two ways to equalize this difference in 
positions. First, the “dead man statutes,” which prevent the 
survivor from lying by forbidding him to testify at all. These 
give rise to endless difficulties of application,’ penalize the honest 
survivor especially when the estate makes unjust claims against 
him, and represent a last vestige of the old attitude of the law, — 
if any person is under the slightest temptation to perjure himself, 
we must assume that neither the law against perjury, nor super- 
natural punishment, nor his respect for the opinions of his fellow- 
citizens, nor the grilling of cross-examination, nor common decency 
will make him truthful, and the only solution is to disqualify him. 
The modern alternative method of eliminating the inequality be- 
tween the living and the dead is, not to fasten a special gag upon 
the living, but to give the dead more freedom from ordinary re- 





188 4 EVIDENCE, § 2474. 

189 Children, Goy v. Director General, 111 Atl. 855 (N. H., 1920), noted in 7 Va. 
L. Rev. 663; Maynard v. Keough, 145 Minn. 26, 175 N. W. 891 (Minn., 1920), noted 
in 4 Munn. L. REv. 549. Jurors, in criminal contempt proceedings against jurors, 
5 Corn. L. Q. 164 (1919). Intoxication at time of event, State ». Magyar, 114 Atl. 
252 (N. J., 1921). Use of drugs, 15 A. L.R.g12. See Locard, infra, note 284. 

199 For recent illustrations see ““ Death of adverse party as affecting evidence with 
respect to book account,” 6 A. L. R. 756 note, and see Mansfield v. Gushee, 114 
Atl. 296 (Me. 1921); 6 Ia. L. BULL. 61 (1920); 20 Cox. L. REv. 229 (1920); 9 CAL. 
L. REv. 347 (1921). 
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strictions. Several states let the survivor testify, and then get 
the decedent’s story through his hearsay declarations, which come 
in under a statutory exception to the hearsay rule.’ They prevent 
lying by letting in more evidence than usual, and not by shutting 
ordinarily good evidence out. Even without such new statutes, 
the time has come in the opinion of Henry W. Taft, in his “Com- 
ments on Will Contests in New York,” !” to abolish the “dead 
man”’ disqualification: 


“This restriction not infrequently works intolerable hardship in pre- 
venting the establishment of a meritorious claim. Furthermore, it has 
been enforced with the most rigorous literalness, and has been the occa- 
sion of a labyrinth of subtle decisions. A long experience leads me to 
believe that the evils guarded against do not justify the retention of the 
rule. In the early development of our jurisprudence the testimony of 
all interested witnesses was excluded; but experience gradually led to 
the conclusion that the restriction should be relaxed and more reliance 
should be placed upon the efficacy of our process of investigating truth. 
Cross-examination, for instance, has been found to be well calculated 
to uncover a fraudulent scheme concocted by an interested party, and 
where that has failed the scrutiny to which the testimony of a witness is 
subjected by the court and by the jury, has proven efficacious in dis- 
covering the truth, to say nothing of the power of circumstantial evidence 
_ to discredit the mere oral statement of an interested witness.” 


In criminal cases at common law the accused was incompe- 
tent to testify under oath and was denied counsel. He was, how- 
ever, allowed to make an unsworn statement, which consisted 
partly of presentation of facts and partly of argument on facts and 
law.!% Does this right survive under modern statutes in the Brit- 
ish Empire and the United States, which provide counsel and 
(except in Georgia) allow the accused to testify if he so desires? 
In a recent New Zealand case!™ the practice there and in England 
is described. The accused, whether defended by counsel or not, 
is permitted as part of his defense to make a statement not on 
oath, if he does not elect to be sworn as witness. This statement 





1 Mass. G. L. (1921) c. 233, § 66; Conn. Gen. Stat. (1918), §§ 5735, 5736; 
1 Orson, Ore. Laws (1920), § 732; R. I. Laws, 1015, ch. 1259. 

1” Address to the Association of the Bar of the City of New York, Jan. 13, 1921, 
printed in 30 YALE L. J. 593, 605 (1921). 

1% y WiGMORE, EvipDENCE, §§ 575, 579. 

1% Rex v. Perry, [1920] N. Z. L. R. 21, noted in 5 Minn. L. REv. 390. 





682 HARVARD LAW REVIEW 


is not subjected to cross-examination but the prosecutor may call 
evidence to contradict it. The statement is evidence for the con- 
sideration of the jury. In the United States courts, in prosecutions 
under the Espionage Act, this practice was usually followed, but 
when Townley, the president of the Non-Partisan League, was tried 
in Minnesota under the state war act, the privilege of speaking was 
refused him by the trial judge, who was held on appeal to have full 
discretion in the matter.1® This agrees with the American author- 
ities, but the discretion may wisely be exercised in the prisoner’s 
favor in sedition trials, in accordance with the federal practice.’ 
_ The frequency with which attorneys act as witnesses in cases that 
they are trying, is made the subject of severe condemnation by 
Wigmore ?*’ in commenting on an Illinois decision. Since the courts, 
though giving little weight to the attorney’s testimony, cannot 
exclude it, Wigmore recommends that the objectionable practice 
should be stopped by some kind of professional punishment. 

The competency of husband and wife will be discussed in con- 
nection with their privileged communications. 


PRIVILEGE 
Privilege against Self-incrimination.* A review of this priv- 


ilege with especial reference to the Iowa law is.presented by D. O. 
McGovney in his discussion of the bill drafted by the Iowa Code 
Commission regarding self-criminating and self-disgracing tes- 
timony.’*? The bill continues the present Iowa privilege for answers 
which tend to expose the witness to “‘public ignominy.” McGov- 
ney suggests that the witness is sufficiently protected if he be 
excused from such an answer when cross-examined to test his 
credibility, and that such protection may best be left to the dis- 





1% State v. Townley, 182 N. W. 773 (Minn., 1921), approved in 5 Minn. L. REv. 
553, 35 Harv. L. REv. 86. 

19% Robert Ferrari, “The Trial of Political Prisoners Here and Abroad,” 66 D1aL 
647 (June 28, 1919); Z. CHAFEE, JR., FREEDOM OF SPEECH, 85 and 136. 

17 16 Itt. L. Rev. 241, noting Eshelman ». Rawalt, 298 Ill. 192, 131 N. E. 675 
(1921). 

1% Duty of court to instruct witness concerning privilege, 33 Harv. L. REv. 119 
(1919). Incrimination under a foreign law, In re Cappeau, 198 App. Div. 357 
190 N. Y. Supp. 452 (1921). No waiver by filing involuntary bankruptcy sched- 
ules, Arndstein ». McCarthy, 254 U. S. 71 (1920). See Bain v. United States, note 314. 

199 “Self-criminating and Self-disgracing Testimony Code Revision Bill,” 5 Ia. L. 
BULL. 174 (1920). 
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cretion of the trial judge and not made a hard-and-fast statutory 
guarantee. 

Another recent privilege statute is the National Prohibition 
Act,?° which compels all persons to testify even though incrimi- 
nated, but grants immunity to natural persons in return for their 
evidence, if given in obedience to a subpoena under oath. The 
privilege is thus denied to corporations in accordance with settled 
practice. 

The privilege against self-incrimination may be claimed in all 
kinds of proceedings held under governmental authority.2 Does 
it extend to a private inquiry? In Hickman v. London Assurance 
Corporation,” a fire insurance policy provided that after a fire the 
insured, as a condition precedent to suit, should submit to an exam- 
ination under oath before the company’s agents when required, and 
produce his books and papers. The insured refused to answer any 
incriminating questions at this examination, on the ground that the 
company had caused a prosecution for arson to be instituted, in 
which whatever he now said or produced would be used against him. 
Therefore, he would not consent to testify or furnish books and 
papers until after the verdict in the prosecution. The criminal 
proceedings were subsequently dismissed for want of evidence, 
but no further offer or demand for an examination was made. The 
policyholder began suit against the company, which set up non- 
compliance with the condition precedent. The trial judge, sitting 
without a jury, ruled that the insured was justified by his constitu- 
tional privilege, and found for the plaintiff. Although similar 
clauses have frequently been upheld, this seems to be the first 
case to raise the question of privilege. The Supreme Court of 
California entered judgment for the defendants: 


“Constitutional immunity has no application to a private examination 
arising out of a contractual relationship. . . . It must appear that com- 
pulsion was sought under public process of some kind.” ?% 








200 41 Stat. AT L., pt. I, c. 85, Title II, § 30, p. 317, Oct. 28, 1919; noted in 14 ILL. 
L. Rev. 644, by Wigmore. 

201 Criminal contempt proceedings, State ex rel. Sandquist v. District Court of 
Blue Earth County, 144 Minn. 326, 175 N. W. 908 (1919); examination before a state 
council of defense, Re Adams, 42 S. D. 592, 176 N. W. 508 (1920). 

202 195 Pac. 45 (Cal., 1920), approved in 5 Minn. L. REv. 475. See note 227, ile. 

208 195 Pac. 45, 49 (1920). 
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Consequently, the plaintiff’s unjustified rejection of the examina- 
tion barred his recovery. The court might have advanced an 
alternative reason, that the privilege was waived by anticipation 
in the policy. 

Whether a prisoner’s silence during arrest is an admission of 
guilt, has already been discussed.” A somewhat different prob- 
lem as to the effect of silence has been raised in British Columbia.” 
The defendants on a charge of wounding with intent to do griev- 
ous bodily harm swore at the trial to an alibi. In the police court 
they had given no indication that this would be their defense. 
The trial judge instructed the jury that, while the defendants had 
a right to reserve their defense, they laid themselves open to the 
suggestion that they did so to prevent the police from investiga- 
ting the truth of their alibi and their actual whereabouts. This 
inference from the prisoner’s silence before trial was held to 
violate the Canada Evidence Act, “The failure of the person 
charged . . . to testify shall not be made the subject of comment 
by the judge, or by counsel for the prosecution.”” The case shows 
how desirable it is that comment should be permitted in the United 
States and Canada as in England.” . 

Miscellaneous Privileges. In Blair v. United States?" the Su- 
preme Court refused to create a new kind of privilege. Witnesses 
summoned before a federal grand jury, which was investigating 
the primary expenditures of Senator Newberry of Michigan under 
the Corrupt Practices Act, refused to answer any questions on the 
ground that the statute was unconstitutional and the grand jury 
and the court were consequently without jurisdiction. The wit- 
nesses were adjudged guilty of contempt. They were not inter- 
ested to challenge the jurisdiction of the court or grand jury, or to 
set limits to the investigation. That was the right of the accused, 





204 35 Harv. L. REV. 429 (1922). 

205 Rex v. Mah Hong Hing, [1920] 3 W. W. R. 314 (B. C. A. C., 1920), 
noted in 24 Law Notes (N. Y.) 145. Cf. Rex v. Higgins, 36 New Bruns. 18 
(1902). 

206 An interesting sidelight on the value of the privilege against incrimination in 
examinations by officials outside the court-room was afforded by the examinations of 
aliens by administrative officers after arrest for deportation, where no privilege existed 
against the disclosure of information which would render the witness deportable. This 
topic requires a separate article. 

207 250 U. S. 273 (1919), approved in 33 Harv. L. REv. 119. 
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who in fact subsequently succeeded in having the statute de- 
clared unconstitutional.” 

Physical examination of the accused is held in some jurisdic- 
tions to be a violation of the privilege against self-incrimination, 
but it may be required of other persons unless it is outside the 
common-law powers of the court or unless a special privilege against 
bodily inspection is recognized. A few jurisdictions will not allow 
an examination of the plaintiff in a personal injury suit or of the 
prosecutrix in a trial for sexual offenses.” A recent Kentucky 
case *!° sustains the refusal of the trial court to order an examina- 
tion of the prosecutrix where the charge was detention against 
her will with intent to have carnal knowledge, and the defendant 
set up consent evidenced by prior intimacy. The discretion of the 
trial judge was properly sustained, but he should be permitted 
to give such an order when he thinks it desirable, just as he can 
compel the production of other evidence by orders to testify or to 
furnish documents. Since the supposed privilege, where it is rec- 
ognized, is created by the common law and not by the constitu- 
tion (unlike the privilege against self-incrimination), it should be 
removed by the legislature, which can expressly confer on the 
trial judge the necessary powers and specify the legal machinery 
by which examination is to be compelled. 

Privileged Communications. The abolition of the attorney and 
client privilege was urged long ago by Bentham, but the modern 
trend has been in the opposite direction toward the statutory ex- 
tension of the privilege to other professions, such as doctors, trained 
nurses, and priests. The unsatisfactory effects of these privileges 
in will cases is set forth by Henry W. Taft.2" The time has come 
to overhaul the law on this subject. 

The question whether the privilege of attorney and client is only 
personal to the client is raised by State v. Snook.*” In a prosecu- 
tion for manslaughter for death caused by an automobile, the state 
wished to show that the defendant was driving while drunk. An- 





208 Newberry v. United States, 41 Sup. Ct. 469 (1921). 
209 4 WiGMORE, EvIDENCE, §§ 2194, 2220. 
210 Thomas v. Commonwealth, 188 Ky. 509, 222 S. W. 951(1920). Accord, Rettig 
v. State, 233 S. W. 839 (Tex. Cr., 1921), noted in 20 Micu. L. REv. 451. 
311 “Comments on Will Contests in New York,” 30 YALE L. J. 593, 605, 606 (1921). 
212 94 N. J. L. 271, 109 Atl. 289 (1920), affirmance by necessity of 93 N. J. L. 29, 
107 Atl. 62 (1919), noted in 18 Micu. L. Rev. 78:1. 
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other occupant of the car testified that the occupants were all sober. 
To contradict him, an attorney, whom he consulted after the acci- 
dent but did not retain, was questioned about the interview. The 
trial judge ruled that the professional relationship did not exist 
(erroneously, it seems), and also that even if it did the client alone 
could claim the privilege. The privilege was not claimed by the 
consultant, although not expressly waived, but the defendant 
objected to the lawyer’s testimony and excepted. The conviction 
was sustained by an equally divided court. The result accords 
with Wigmore’s view.”* Wigmore is logically right, that only the 
witness’s rights are affected by a wrongful denial of the privilege, 
but nevertheless it seems practically desirable to allow the party 
to take advantage of such a denial, for otherwise error by the court 
will not be sufficiently checked. First, suppose the client is on the 
stand and claims privilege. If the court rules in his favor, evi- 
dence will be excluded to the injury of the offering party, who can 
surely except (unless it is the state, as in this case). Consequently, 
if the opponent cannot except to a denial of the privilege, the court 
is tempted to deny it and avoid the chance of a reversal. But, 
Wigmore replies, the witness’s remedy is adequate,—he can keep 
silent, be committed for contempt, and test the point by habeas 
corpus or other appropriate proceedings. Now, the witness may 
be willing to do this to uphold his privilege against self-incrimina- 
tion and possibly his privilege as client when the matter commun- 
icated is particularly confidential, but in general he will prefer to 
disclose it rather than go to all this trouble and expense and 
perhaps be imprisoned in the end because the doubtful point of 
privilege will be decided against him. Secondly, suppose the attor- 
ney is on the stand and the client is absent or dead. Surely the 
lawyer, unless his sense of professional obligation is very high, will 
feel that he has done enough in raising the point and will prefer 
to submit to the adverse ruling of the trial judge rather than go to 
jail for his client’s sake. All this applies with equal force to the 
statutory physician and patient privilege. Therefore, while the 
privilege against self-incrimination should be available to nobody 
except the witness himself, an improper denial of privilege for a 
professional communication should be a ground for objection and 





218 4 EVIDENCE, § 2321. 
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appeal or exception, not only by the persons immediately con- 
cerned, but also by the party opponent. 

Attorney and Client."* Should the attorney and client privilege 
exist when the attorney occupies a special position, such as witness 
to a will or trustee, in which ordinarily full disclosure would be 
made of facts connected with the performance of this special task? 

An attorney who was witness to a will drawn by him was not 
allowed, in Anderson v. Searles, to disclose the testator’s instruc- 
tions to him in an action against the estate upon an alleged con- 
tract to make a bequest which did not appear in the will. The 
essential element of confidence seems negatived by the testator 
when he selects the attorney for a task which by its very nature 
requires communication. ‘‘He cannot be an attesting witness and 
yet not attest.” 2° It is possible to make a distinction in support 
of Anderson v. Searles; the evidence was not offered in a proceeding 
involving the validity or interpretation of the will. In the same 
way, the privilege might be denied as to the facts of execution 
and granted as to the preparation of the will. Nevertheless, such 
fine discriminations are inconvenient, and it seems better that a 
person whom the testator makes an attesting witness, whether 
lawyer or layman, should be free to give every bit of information 
in his possession about the will. 

A solicitor was a co-executor and co-trustee in O’Rourke v. Dar- 
bishire,"” but discovery of professional communications to him 
from the other executors and trustees was denied by the House 
of Lords. The will expressly provided that this person might act 
as solicitor of the trust estate and be paid all proper charges just 
as if he were not an executor and a trustee. The case decided 
several important points. (1) Although a lawyer is a co-trustee, 
communications made him for purposes of legal advice may be 
privileged. Viscount Finlay said:?!* 





214 “Privilege of communication to attorney as affected by termination of employ- 
ment,” 5 A. L. R. 728, note. “Privilege of communication to attorney by client in 
attempt to establish false claim,” 5 A. L. R. 977, note; 9 A. L. R. 1081, note. 

25 93 N. J. L. 227, 107 Atl. 429 (1919), approved by 20 Cot. L. REv. 216 (1920). 

216 4 WIGMORE, EVIDENCE, § 2315. 

7 [1920] A. C. 581 (H. L., E.), affirming In re Whitworth, [1919] 1 Ch. 320 (C. A.) 
which reversed Peterson, J.; noted in 33 Harv. L. REv. 120, 19 Mica. L. REV. 100, 
36 L. Quart. REv. 201. Cf. In re Postlethwaite, 35 Ch. D. 722 (1887). 

218 [1920] A. C. 581, 602. 
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“Trustees are entitled to consult a solicitor with reference to the 
affairs of the trust, and the communications between them and their 
legal adviser are privileged if for the purpose of obtaining legal advice. . 
Why should such communications be less privileged because the solici- 
tor is himself one of the trustees? . . . Of course the privilege is con- 
fined to communications genuinely for the purpose of getting legal advice. 
It would not extend to mere business communications with reference to 
the trust, not for the purpose of getting legal advice.” 


And Lord Sumner added: ”!° 


“The necessity, which has sometimes been said to be the foundation 
for the claim of professional privilege, is not the necessity for confiding 
in the particular solicitor consulted, but the necessity for letting a liti- 
gant confide in some solicitor. It is equally obvious that this principle 
involves allowing the litigant to choose his own solicitor, and to consult 
the person in whom he feels confidence. To limit the persons among 
whom he can choose might be to deny him a choice. To say that if he 
chooses to consult a co-executor he does so on the terms that their writ- 
ten communications will be open to his opponent, so penalises that 
particular choice, that in effect it is a prohibition.” 


Lord Parmoor ”° showed that it would be undesirable to compel 
the trustees to take outside advice in preference to that of the 
solicitor especially cognizant of the trust affairs. (2) On the other 
hand, if documents relate to professional advice taken by the trus- 
tees on behalf of the interests of the beneficiaries, such documents 
are part of the property of the estate, and no question of privilege 
arises. The beneficiaries are entitled to see them because they are 
beneficiaries; but in this case the plaintiff’s claim to be a benefi- 
ciary was the point in issue. (3) The Lords recognized that no 
privilege would exist if the trustees were engaged in defrauding 
the estate, but the privilege is not overcome if the opposing party 
merely alleges fraud. There must be something to give color to 
the charge. The statement must be made in clear and definite 
terms, and there must be prima facie evidence that it has some 
foundation in fact.”! Moreover, the documents must be part of 
the fraud, and not merely relate to it: *” 


“To consult a solicitor about an intended course of action, in order 
to be advised whether it is legitimate or not, or to lay before a solicitor 





219 [1920] A. C. 615. 20 Thid., 621. 
1 Thid., 604. 2 Tbid., 613, Lord Sumner. 
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the facts relating to a charge of fraud, actually made or anticipated, 
and make a clean breast of it with the object of being advised about 
the best way in which to meet it, is a very different thing from consult- 
ing him in order to learn how to plan, execute, or stifle an actual fraud.” 


(4) It was also held that the privilege was not restricted to docu- 
ments which the party claiming privilege could put in evidence, 
but ‘éxtended to those admissible on behalf of his opponent, or to 
inadmissible documents for which discovery was sought. 

Physician and Patient.* Although English doctors occasionally 
seek the samé professional privilege as the bar,‘ Parliament has 
hitherto wisely refused to imitate the American statutes. Indeed, 
the English’ Divorce Court has held * that a physician must dis- 
close the physical condition of a patient, although he was compelled 
to attend him by the National Health Act under statutory regula- 
tions enjoining absolute secrecy. The disadvantages of the Ameri- 
can medical privilege are brought out by two recent cases. Hospital 
physicians were forbidden to testify in a personal injury case that 
when the plaintiff was brought in after the accident they smelled 
liquor on his breath.“* A widow suing as beneficiary under an 
accident insurance policy was unable to recover because the acci- 
dental cause of her husband’s death could only be proved by the 
physicians who attended him.”’ Here the privilege, which is sup- 
posed to exist for the patient’s benefit, operated to defeat one of his 
most important intentions. The policy provided that satisfactory 
proofs of death should be furnished, necessarily involving medical 





28 John B. Sanborn, “Physician’s Privilege in Wisconsin,” 1 Wis. L. Rev. 141 
(1921). Physician’s death certificate and privilege, Bozicevich ». Kenilworth Mercan- 
tile Co., 199 Pac. 406 (Utah, 1921). Waiver if patient calls another physician, U. S. 
Fid. & Guar. Co. ». Hood, 124 Miss. 548, 87 So. 115 (1921). ‘‘ Waiver of a patient’s 
privilege,” 31 YALE L. J. 529 (1922). 

#4 On the discussions in the British Medical Association, see “The Privilege of 
Medical Witnesses,” 64 Sot. J. 612 (1920); “Professional Privilege,” 152 L. T. 53 
(1921). 

25 Garner v. Garner, 36 T. L. R. 196 (Prob. Div., 1920), McCardie, J.; noted in 
64 Sox. J. 218; 23 L. N. (N. Y.) 217; 84 Jusr. P. 51. 

26 Owens v. Kansas City, etc., Ry. Co., 225 S. W. 234 (Mo. App., 1920). 

27 Maine v. Maryland Casualty Co., 172 Wis. 350, 178 N. W. 749 (1920), two 
judges dissenting, noted by John B. Sanborn, “Physician’s Privilege in Wisconsin,” 
t Wis. L. Rev. 141, 144; 5 Munn. L. REv. 157; 19 Micu. L. REv. 202; 15 A. L. R. 
1544. This case is opposed to my suggestion of anticipatory waiver of privilege by 
the policy in Hickman »v. London Assurance Corporation, page 684, supra. 
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evidence, but this was held not to be a waiver of the privilege by 
the patient, and it had been established by prior decisions that 
after his death no one was allowed to waive it. Wigmore’s view 
that nobody except the patient may take advantage of the privi- 
lege ”8 would have accomplished a just result in this case. Cer- 
tainly a person directly antagonistic to the patient should not 
profit from the privilege. The case shows the need of immediate 
legislation in every state where the statute makes no express pro- 
vision for waiver after the patient’s death. 

Legislatures and courts have been occupied for over a century 
in closing the physician’s mouth in the very place where the truth 
is badly needed. And yet the much more important obligation of 
his silence in private life has hardly been considered by the law at 
all.2° We have put our money on the wrong horse. In the few 
instances where honest patients do dread disclosure of their physical 
condition by a doctor, their fear is not that the truth may some day 
be forced from him in court, but that he may voluntarily spread 
the facts among his friends and theirs in conversation; and against 
this really dangerous possibility the statutes give almost no pro- 
tection. The first and only decision on the doctor’s liability to pay 
damages to his patient for a breach of confidence was made in 
1920, under the common law, and recovery was denied, although 
a possible liability under different circumstances was suggested by 
the Nebraska court.” ; 

In states where the patient’s privilege exists, only information 
necessary to enable the doctor to act in his professional capacity 
is privileged. Matters which are entirely distinct from medical 
facts may be disclosed; for instance, the patient’s remarks about his 
will. Oftentimes, however, the illness and another fact are closely 
connected, as in a recent divorce proceeding,”! where a physician 
was asked to disclose a communication as to the paternity of an 
expected child, though it must have been given as a sequel to the 
mother’s disclosure of her pregnancy, which was clearly privileged 





28 Note 213, supra. 
29 4 WiIGMORE, EVIDENCE, § 2380; Z. Chafee, Jr. “The Doctor as Witness,” 
N. Y. Evening Post, July 2, 1921. 

%0 Simonsen v. Swenson, 104 Neb. 224, 177 N. W. 831 (1920); noted in 34 Harv. 
L. REV. 312; 20 Cot. L. REV. 890; 30 YALE L. J. 289; s. c., 38 MEp. Lec. J. 13. 
%1 Stillman ». Stillman (N. Y. Sup. Ct., referee’s ruling, 1921, unreported). 
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and could not be repeated. A similar problem arises when the 
victim of an accident in describing his symptoms to a physician 
throws in occasional statements about the way he was hurt. Of 
course, the speed of the trolley car which hit him and the fact that 
he himself was not looking as he crossed the street are not really 
necessary for the application of surgical dressings, and the legit- 
imacy of an expected child has no bearing on the medicines or 
osteopathic treatment which should be given to the mother. (If 
the doctor were a psychiatrist, curing her of melancholia or some | 
other mental or nervous disorder, information on such a fact would 
be highly important.) 

Logically, it may be that the facts leading up to a physical con- 
dition are often not “necessary to enable the physician to act in a 
professional capacity”’ and consequently are not protected by the 
statute, but practically it is very unjust to a patient, consulting a 
physician in a state where the law insists that the utmost confi- 
dence shall be preserved, if his conversation with the physician 
can be sifted out by the law into two classes of utterances andone 
class will be kept secret. One sentence will be held necessary for 
treatment but the next, dealing only with the cause of the ailment, 
receives no protection. The dividing line may fall in the middle 
of a sentence. What sort of confidence is secured by the statute 
if a sick and perhaps hysterical patient must be constantly on the 
alert, every time a question is asked him, to determine at his peril 
whether it is necessary for treatment, and, even if it is, must be 
watchful lest he add something to his answer which is not necessary? 
If the privilege is to exist at all, the New York court was wise in 
taking the position that all the communications of the patient 
which are actuated by his feeling of confidence in his medical 
adviser and which he would naturally make in furnishing the doctor 
with information as a basis of treatment are entitled to secrecy, 
even though some of these facts if wrenched from the conversation 
and taken singly had no medical value. A patient should not be 
forced to tell his story to the doctor with the circumspection of a 
lawyer. 

Marital Incompetency and Privilege. A husband or wife at com- 
mon, law could not testify for or against each other. The injustice 
of this rule is shown by an Illinois case in which two women were 
tried for murder, and the husband of one of them was unable to 
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testify that he saw a suspicious-looking man near the scene of the 
crime because this would tend to cause the acquittal of his own 
wife as well as the other woman.”* A somewhat different obstacle 
‘ was overcome in Pennsylvania, when a husband was allowed to 
testify against a doctor who had caused the wife’s death by a 
criminal operation.** He did not testify against his wife, inasmuch 
as she was not an accomplice to the crime but only a victim. Fur- 
thermore, death should terminate the incompetency, for his dis- 
paragement of his wife’s conduct can no longer disturb marital 
relations. Incompetency should not survive like the privilege of 
marital communications, where the preservation of secrecy after 
death is helpful in encouraging full confidence during life. For 
similar reasons, the wife becomes a competent witness against her 
husband after divorce, but confidential marital communications 
cannot be divulged.“* In many states, statutes limit the privilege to 
“confidential communications,’’* and the restriction might well be 
implied even when the statute reads “any communication.” 76 
Government Informanis. The principle that communications to 
public officials for use in the prosecution of crime are not to be 
disclosed without the consent of the Government has long been 
established. In Attorney General v. Tufts,*" a proceeding for the 
removal of a District Attorney, which was brought by the Attorney 
General, the latter offered evidence of conversation between the 
District Attorney and persons who, fearing that they might be 





22 People v. Holtz, 294 Ill. 143, 128 N. E. 341, 350 (1920), disapproved by Wigmore, 
15 Int. L. Rev. 453. If statute allows wife to testify for her husband but not against 
him, her evidence in his behalf cannot in Texas be impeached by her prior inconsis- 
tent statements. Doggett v. State, 86 Tex. Cr. 98, 215 S. W. 454 (1919), noted in 33 
Harv. L. Rev. 873; accord, Turner v. State, 89 Tex. Cr. 615, 232 S. W. 801 (1921); 
but her testimony may be broken down on cross-examination, Boaz v. State, 89 Tex. 
Cr. 515, 231 S. W. 790 (1920). 

%3 Commonwealth v. Bricker, 74 Pa. Super. Ct. 234 (1920), noted in “The Privi- 
leged Character of Anti-marital Testimony,” 69 U. Pa. L. REv. 164. 

%4 Patterson v. Hill, 212 Mich. 635, 180 N. W. 352 (1920), approved by 69 U. Pa. 
L. REv. 382. 

%5 Stillman »v. Stillman, 187 N. Y. Supp. 383 (1921). A charge of infidelity was 
held to be a confidential communication in Gisel v. Gisel, 219 S. W. 664 (Mo. App., 
1920), noted in 21 Law Ser. Mo. BULL. 40. 

%6 Contra, Pugsley v. Smyth, 98 Ore. 448, 194 Pac. 686 (1921), disapproved in 19 
Mica. L. REv. 655. 7 

37 132 N. E. 322 (Mass., 1921). See also “Privilege of communications made to 
public officers,” 9 A. L. R. 1099 (1920). 
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accused of crime, went to show themselves to him and, if possible, 
avert the apprehended prosecution. The District Attorney ob- 
jected that these communications were privileged since they were 
made to him in his official capacity. The Court held that the priv- 
ilege prevented communications made in order to secure the en- 
forcement of the law from being revealed at the instance of private 
parties in aid of actions at law, but that it had no application to 
the case at bar. The Commonwealth was here proceeding through 
the Attorney General to inquire into the fitness of an important 
official, and had waived whatever privilege it might have in order 
to obtain a full investigation. The same privilege was also limited 
in Centoamore v. State.** The defendant was convicted of a serious 
crime, largely on the testimony of a girl. The trial court excluded 
her prior statements to the County Attorney that another person 
had committed the crime. This was held erroneous, since the pub- 
lic policy behind the privilege was outweighed by the importance 
of acquitting the accused if innocent.*® Indeed, since the identity 
of the informant was known, disclosure would have no bad effect. 

An interesting question arose at the trial of Colyer v. Skeffington.” 
The head of the local Bureau of Investigation of the Department 
of Justice was asked how many men he had detailed to arrest 
aliens for deportation during a raid. He declined to answer, but 
under threat of contempt proceedings, he eventually arranged to 
submit the figures privately to the judge on a slip of paper so 
that the Government should not be injured by publicity about the 
size of its secret police force. 

Miscellaneous Privileged Communications.” Information given 
to a Juvenile Court judge by a boy under his care about the murder 
of the boy’s father was held not to be privileged in a much dis- 
cussed case, Lindsey v. The People.“ The relation between the 





%8 181 N. W. 182 (Neb., 1920), approved in 5 Minn. L. Rev. 570 and 35 Harv. 
L. REv. 209. 

%9 See 4 WicMOoRE, EvipENCE, § 2374, who would always allow disclosure of the 
contents, and limit the privilege to the identity of the informant. 

40 265 Fed. 17, 67 (D. C., Mass., 1920). This incident was reported only in the 
daily press. ; 

%41 See 4 WiGMORE, EvIDENCE, § 2375, on privilege for secrets of state. 

#2 Peculiar English privilege for sources of newspaper information, Lyle-Samuel 
v. Odhams, [1920] 1 K. B. 5 (C. A.), noted in 34 Harv. L. REv. 213. 
243 66 Colo. 343, 181 Pac. 531 (1919), noted in “Must We Recognize a New Privi- 
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boy and the judge is analogous to that between a client and his 
counsel, so that a well-recognized privilege might have been ex- 
tended to cover this case. The administration of the Juvenile 
Court undoubtedly depends upon the encouragement of complete 
confidence in its wards. On the other hand, confidence between 
children and their parents is equally desirable, and yet the law 
gives no secrecy. In view of the undesirable results which have 
come from established privileges, the Colorado court might well 
have hesitated to act without legislation. The fact that, in spite 
of the widespread attention which this case has received, the Colo- 
rado legislature has failed to provide subsequently for the privilege, 
indicates that the decision conformed to the local views on the 
conflicting policies involved in the situation. 

Communications from a ghost have been held privileged in the 
past,” but the modern appetite for psychic phenomena would be 
gratified by a different decision to-day. 


SEARCHES AND SEIZURES 
The Fourth Amendment to the United States Constitution pro- 
vides: 
“The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures shall not be 
violated, and no Warrants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the place to be 
searched and the persons or things to be seized.”’ 


Similar guarantees are given by most state constitutions. A 
long-standing controversy about the effect of these clauses upon 
the law of Evidence has received new life from the fact that in- 
fractions of the Fourth Amendment frequently interfere with the 
consumption of liquor in violation of the Eighteenth Amendment. 
The weight of state authority, which has the strong backing of 
Wigmore,” has held that evidence obtained by an unconstitu- 
tional seizure is admissible as much as any other evidence secured 
by illegal means. The only remedy of the injured person is a civil 





lege in the Law of Evidence?” 33 Harv. L. REv. 88; 29 YALE L. J. 356; 4 Minn. L. 
REV. 227. 
4 Blewett Lee, “Psychic Phenomena and the Law,” 34 Harv. L. REv. 625, 634 
(1921). 
45 4 EvipENCE, § 2264; 9 Itt. L. Rev. 43; 15 Int. L. REV. 393. 
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action against the offending official, although a recent South Caro- 
lina case * held the official liable in a prosecution for assault. At 
any rate, this view would not let an offender go free because a 
Government official has also done wrong. It would place the pen- 
alty for the violation of the Constitution upon the official and not 
upon society. The opposing view makes the evidence inadmissible 
if obtained through unreasonable seizure, just as the violation of 
the privilege against self-incrimination results in the exclusion of 
the incriminatory statement. Although other kinds of illegality 
do not keep out evidence, in this instance the illegality is con- 
demned by the Constitution. Some effective sanction should be 
provided to make sure that the Constitution is enforced. The civil 
action for damages is insufficient to-day. When the victims of 
wrongful search represented a popular majority contending against 
an unpopular government, large verdicts were given by the jurors 
which belonged to that majority; but it is very unlikely that the 
damages awarded to Wilkes and his friends by juries of London 
citizens would be given by an American jury to a radical alien whose 
constitutional rights were violated by the agents of the Depart- 
ment of Justice.“”7 The Fourth Amendment would be a dead letter 
if the United States Supreme Court had not since the decision in 


Weeks v. United States ** adopted the exclusion theory. The recent 
case of Silverthorne Lumber Company v. United States gives 
additional strength to the Constitution. Representatives of the 
Department of Justice, without a shadow of authority, went to 
the office of a corporation and made a clean sweep of all the books, 
papers and documents found there. Photographs and copies of 





46 State v. Wagstaff, 115 S. C. 198, 105 S. E. 283 (1920), liquor case. A bill was 
introduced in the last session of Congress, imposing a criminal liability upon officials 
committing illegal searches and seizures. (66th Congress, 2d. Sess., H. R. 12816). 

47 Colyer v. Skeffington, 265 Fed. 17, 25, 44, and passim (D. C., Mass., 1920) de- 
scribes the extent of these violations in the Communist raids of Jan. 2, 1920. The 
Government took no appeal from this portion of the case. See also the reports of 
Senators Walsh and Stirling to the Senate Committee on the Judiciary. The silence 
of the press with respect to the repeated violations of the Constitution in this and 
other raids against radicals contrasts significantly with the numerous editorial pro- 
tests against illegal seizures of liquor and stills. 

248 932 U.S. 383, 392 (1914). : 

249 251 U.S. 385 (1920), White, C. J., and Pitney, J., dissenting; noted in 33 Harv. 
L. REv. 869, 958; 20 Cox. L. Rev. 484; 8 Cat. L. Rev. 347; 8 Geo. L. J. No. 3, p. 
31; 6 Va. L. Rec. N. S. 223. 
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material papers were made and an indictment was framed, based 
upon the knowledge thus obtained. The originals were then re- 
turned to the corporation. Subpoenas to produce these originals 
were then served and failure to obey these was punished by the 
District Court as contempt. The Supreme Court reversed the 
judgment. Justice Holmes said that it would reduce the Fourth 
Amendment to a form of words if the protection of the Constitu- 
tion covered only the physical possession of the documents but 
not the advantages that the Government gains over the object of 
its pursuit by doing the forbidden act. The seizure was, he said, 
admittedly an “‘outrage,’’ and he refused to allow the Government 
to make any use of the knowledge gained through its wrong-doing. 

The effect of the Supreme Court decisions upon state courts is 
beginning to be felt. Although the majority of these limit redress 
to a civil action,® Michigan™! and Kentucky”? have lately held 
the evidence inadmissible. In fact the Kentucky decision has 
gone beyond the Federal doctrine in two respects. The United 
States courts usually require a petition for the return of the evi- 
dence to be made within a reasonable time after the discovery of 
the illegal seizure.“* The Kentucky court says: 


“In our practice the proper time, and the only time, in which objec- 
tion can be made to the introduction of evidence by the mouth of wit- 





250 Recent instances are Rippey v. State, 86 Tex. Crim. 539, 219 S. W. 463 (1920); 
Benson v. State, 233 S. W. 758 (Ark., 1921); Johnson v. State, 151 Ga. 21, 109 S. E. 
662 (921). See “Right to recover property held by public authorities as evidence 
for use in a criminal trial,” 11 A. L. R. 681, annotating Azparren ». Ferrel, 191 Pac. 
571 (Nev., 1920) which refused replevin. 

251 People v. Le Vasseur, 213 Mich. 177, 182 N. W. 60 (1921); disapproved in 20 
Micu. L. Rev. 108; People ». Marxhausen, 204 Mich. 559, 171 N. W. 557 (1919); see 
also People v. De La Mater, 213 Mich. 167, 182 N. W. 57 (1921). Accord, People »v. 
Mayen, 35 Cal. App. Dec. 442, 660 (1921), noted in 10 Catrrornia L. REV. 165. 

252 Youman v. Commonwealth, 189 Ky. 152, 224 S. W. 860 (1920), approved in 19 
Micu. L. REv. 355; 6 VA. L. Rec. N. S. 850. 

258 Weeks v. United States, supra. In Amos ». United States, 255 U.S. 313 (1921), 
it was filed after the trial began; noted in 5 Minn. L. REv. 465. However, in Colyer 
v. Skeffington, supra, no petition for return was made, and none was filed in Holmes 
v. United States, 275 Fed. 49 (C. C. A., 4th, 1921), noted in 35 Harv. L. REv. 470. 
In Gouled v. United States, infra, note 262, failure to make application before trial 
was excused because the defendant first knew of the seizure when the evidence was 
offered. — 

#4 Youman ». Commonwealth, 189 Ky. 152, 169, 224 S. W. 860, 867 (1920). The 
illegality: is immaterial if raised for the first time on appeal, Bruner v. Common- 
wealth, 233 S. W. 795 (Ky., 1921). 
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nesses is when it is offered during the trial, and we cannot think of any 
good reason why this practice should not obtain in a case like the one 
we are now considering.” 


Also, the Kentucky court reversed the order of the trial judge, 
that the whiskey be confiscated and poured by the sheriff of the 
county into a sewer, and ordered it returned to the owner; while 
at least one United States District Judge™ has held that while the 
illegal seizure requires a conviction to be set aside — “‘The Eigh- 
teenth Amendment to the Federal Constitution is as sacred as 
the Fourth and Fifth Amendments, but no more so” ** — the illicit 
mash, liquors, stills, and parts of stills would not be returned be- 
cause they were contraband and might be again used in violation 
of the law. 

An exhaustive article, “Concerning Searches and Seizures,” by 
Osmond K. Fraenkel,’ reviews the decisions before the end of 
1920. He agrees with Wigmore that the famous opinion of Jus- 
tice Bradley in Boyd v. United States ** is open to just criticism 
for stating that unreasonable searches and seizures violate both 
the Fourth Amendment and the privilege in the Fifth Amendment 
against self-incrimination. Wigmore has shown that the history 
of the two constitutional rights is entirely distinct, the privilege 
originating in the sixteenth and seventeenth centuries, especially 
through the agitation of John Lilburn, popularly known as “ Free- 
born John,” and the Fourth Amendment in the eighteenth cen- 
tury, especially through the agitation of John Wilkes and the deci- 
sions of Chief Justice Pratt, afterwards Lord Camden. Wig- 
more also seems logically correct in believing that the two rights 
dovetail into each other. The privilege is violated when a man 





255 United States ». Rykowski, 267 Fed. 866 (S. D., Ohio, 1920), Sater, J., noted in 
21 Cot. L. REv. 291; 15 Itt. L. Rev. 532. This seems to be the practice in the Dis- 
trict of Massachusetts. 

256 267 Fed. 866, 871 (1920). 

257 34 Harv. L. REV. 361 (1921). See also “Search, Seizure, and the Fourth and 
Fifth Amendments,” 31 YALE L. J. 518 (1922); “ Constitutionality of the La Fol- 
lette Amendment to the Internal Revenue Law of 1921” (requiring a federal income 
tax return to specify what state and municipal bonds are owned by the tax-payer), 
20 Micu. L. REv. 527 (1922); 10 Cau. L. Rev. 165; 16 Int. L. REv. 392; T. R. 
PoweEtt, ‘The Supreme Court’s Construction of the Federal Constitution in 
1920-21,” 20 Micu. L. REV. 381, 390-400. 

258 116 U. S. 616 (1886). 
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is compelled to do something active, whereas he usually remains 
passive during an unreasonable search and seizure.”® On the other 
hand, Fraenkel points out that there has been a very close asso- 
ciation of ideas with respect to the two rights.%° He concludes 
his article with a statement of the then pending case of Gouled 
v. United States, in which six questions had been submitted to 
the United States Supreme Court, and ventured a prophecy as to 
the answers to these questions which might be expected from the 
Court. 

On February 28th, 1921, the Supreme Court decided Gouled v. 
United States, and it is interesting to note what answers agreed 
with Fraenkel’s expectations. The most important point decided 
was the extent to which seizure may lawfully be authorized by 
search warrant. Title XI of the Espionage Act provides that 
search warrants may be issued when the property to be seized is 
used as the means of committing a felony.%* The defendants were 
indicted for conspiracy to defraud the United States through con- 
tracts with it for clothing and equipment. A search warrant 
directed the seizure of a certain contract between one defendant 
and an outside person, which was said to be used “‘as a means of 
committing a felony, to wit . . . as a means for the bribery of a 
certain officer of the United States.”” As a matter of fact, the con- 
tract was not criminal, and was not part of any bribery, but was 
valuable to the Government only as evidence against the defen- 
‘dant. The Court held that the contract was inadmissible because 
the warrant was not really issued to obtain the instrumentality 
of a crime but for the purpose of seeking evidence. For example, 
a letter from the defendant to the officer offering him a bribe could 
be seized under a proper search warrant but not a letter to some 
other person admitting the fact of bribery. This result was in 
accordance with decisions in the lower United States courts and 





259 See note 245, supra. 

260 34 Harv L. REV.. 361, 364, 366, 367; Matter of Foster, 139 App. Div. 769, 124 
N. Y. Supp. 667 (1910). 

261 264 Fed. 839 (C. C. A., 2d., 1920), see note 262, infra; 34 Harv. L. Rev. 385- 
387. 

28 255 U.S. 298 (1921), noted with varying views in 30 YALE L. J. 769; 5 MINN. 
L. Rev. 465; 20 Micu. L. REv. 93; 70 U. Pa. L. Rev. 55. See also 31 YALE L. J. 
521. 

263 Act June 15, 1917, c. 30, Title XI, § 2, 40 Star. at L. 228. 
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the anticipation of Fraenkel. Unfortunately, the form in which 
the case was certified to the Supreme Court makes it impossible 
to limit the decision to the sensible proposition of statutory con- 
struction, that Congress had not as yet authorized the\seizure of 
purely evidentiary material. The decision necessarily holds that 
such a seizure violates the Constitution, so that Congress cannot 
authorize it hereafter, even with a search warrant. Consequently, 
a criminal, who is clever enough to gather into his possession all 
the damaging documents which are not actually instruments of 
crime, will always be able to defy the Government to make the 
slightest use of such papers against him. What are the police to 
do, even though they know exactly where the evidence is? They 
can not obtain a subpoena duces tecum ordering him to bring the 
papers into court himself, for that would violate his privilege 
against self-incrimination. They cannot break into his house with 
a search warrant and take the papers from him by force, because 
the warrant would be invalid and the evidence wholly inadmis- 
sible, at least if the accused made a seasonable demand for its 
return. This “astonishing situation” stirs the Yale Law Journal 
to apply Wigmore’s phrase, “justice tampered with mercy.” 

The Court also held, contrary to Fraenkel’s prophecy, that the 
admission of unlawfully seized papers was a violation of the privi- 
lege against self-incrimination in the Fifth Amendment. This 
holding seems to establish beyond further question the overlapping 
of the Fourth and Fifth Amendments propounded by Justice 
Bradley in Boyd v. United States. 

In each instance where the Gouled case differs from Fraenkel’s 
forecast, the Court gave increased force to the constitutional guar- 
antee. One more such point should be noted. In United States 
v. Maresca * Judge Hough had held that if the government detec- 
tive obtained books by fraud or guile without use of force, the 





264 34 Harv. L. REv. 361, 379, note 116, 387. Fraenkel, however, expected "that 
the affirmative answer would be qualified probably as indicated in MacKnight ». 
United States, 263 Fed. 832 (C. C. A., 1st, 1920) and Haywood ». United States, 268 
Fed. 795 (C. C. A., 7th, 1920). The Supreme Court does not mention any qualifi- 
cations. The Haywood case is questioned, infra, page 704. 

265 31 YALE L. J. 522. 

266 266 Fed. 713 (S. D. N. Y., 1920); disapproved in 21 Cot. L. REv. 193; approved 
by Wigmore in 15 I1t. L. REV. 393, and by Fraenkel in 34 Harv. L. REV. 377 and 
386, but see 382, note 135. 
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Fourth Amendment was not violated. In the Gouled case the 
Circuit Court of Appeals for the Second Circuit certified to the 
Supreme Court the question whether “‘the secret taking, without 
force, from the house or office of one suspected of crime, of a paper 
belonging to him, of evidential value only,”’ by a government rep- 
resentative, violated the Amendment. The Supreme Court gave 
an affirmative reply,’ thus apparently overruling the Maresca 
case. The security or privacy of the home or office would be as 
much invaded and the search and seizure as much against the 
owner’s will, whether admission was obtained by force and coer- 
cion, or by stealth or through social acquaintance or in the guise 
of a business call, and whether the owner was present or absent. 
The protection of the Constitution is carried a step farther by the 
companion decision of Amos v. United States,?®* which holds that 
there is implied coercion when government officers come without 
warrant and demand admission to make search under government 
authority. No consent can be implied under such circumstances, 
especially if the owner be absent and his agent in charge of the 
premises. 

The privilege against self-incrimination is not violated, as we 
have seen,”® when the compulsion is exerted by a private person, 
and a similar limitation was applied to the right against unreason- 
able searches by the latest decision of the Supreme Court, Burdeau 
v. McDowell."° In the previous cases the attack on the validity 
of the seizure was collateral, but here it was direct. The proceed- 
ing began by a petition to a District Court for the return of papers 
and books in the possession of a Special Assistant to the Attorney 
General. The petitioner’s employers, suspecting him of fraud, 
had hired detectives who stole the documents from his private 
office by blowing open his safes, forcing his desk locks, and break- 
ing into his files. The employers discovered in the papers evidence 





267 255 U.S. 298, 305 (1921). 

268 255 U.S. 313: (1921). Accord, Dukes v. United States, 275 Fed. 142 (C. C.A., 
4th, 1921). 

269 Hickman »v. London Assurance Corporation, note 202, supra. 

270 4x Sup. Ct. Rep. 574 (1921), Justices Brandeis and Holmes, dissenting; noted in 
35 Harv. L. Rev. 84; 70 U. Pa. L. REv. 54; 31 YALE L. J. 335; 13 A. L. R. 1159; 20 
Mica. L. Rev. 353; 6 Minn. L. REv. 70; 22 Cox. L. Rev. 77. However, a post- 
office inspector is subject to a summary order for the return of papers seized by 
him, United States v. Lydecker, 275 Fed. 976 (W. D. N. Y., 1921). 
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of fraudulent use of the mails, and voluntarily turned them over 
to the Department of Justice, which had no prior knowledge of 
the theft. Before the government officials presented these papers 
to the grand jury, the petition for their return was filed and granted 


by the District Judge, on the ground that although no unlawful’ © 


act had been committed by a representative of the United States, 
the government should not use stolen property after a demand 
had been made for its return. He added that the Fourth and Fifth 
Amendments had been violated. On appeal, his order was reversed 
by the Supreme Court. 

Justice Day, delivering the opinion of the Court, said: 


“We do not question the authority of the court to control the dis- 
position of the papers, and come directly to the contention that the 
constitutional rights of the petitioner were violated. ... The Fourth 
Amendment . . . applies to governmental action. Its origin and his- 
tory clearly show that it was intended as a restraint upon the activi- 
ties of sovereign authority, and was not intended to be a limitation 
upon other than governmental agencies. Whatever wrong was done 


‘was the act of individuals in taking the property of another. ... We 
assume that petitioner has an unquestionable right of redress against 
those who illegally and wrongfully took his private property . . ., but 


with such remedies we are not now concerned.” 


He added that if the government had learned that papers incrimi- 
nating McDowell were in the hands of his employers, a subpoena 
could have issued for their production without violation of the 
Fourth and Fifth Amendments. Since they had now come into 
the government’s possession without wrong by officials, the wrong 
of others should not prevent their use in prosecution. 

The case really raises two questions. First, the constitutional 
problem, — was there any violation of the Bill of Rights? The 
answer is clearly negative, because only private thefts took place. 
Secondly, had the petitioner a right to recover the documents on 
some non-constitutional ground? The decision does not throw so 
much light on this point as we should be glad to get. If a unique 
chattel is stolen, the owner may recover it in equity from the thief, 
and may also, if the analogy of trusts applies, follow it into the 
hands of a donee or taker with notice. The government in this 





2m 4x Sup. Ct. Rep. 574, 575, 576 (1921). 
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case was not a purchaser for value. Consequently, it was under an 
equitable obligation to return the documents, unless it could justify 
its retention of converted papers by the public policy in favor of 
bringing suspected criminals to justice by all available evidence. 
Canwe say that this policy furnishes a sufficient justification to nega- 
tive tort liability, except when the Fourth Amendment is violated? 
To test the matter, would a civil action for trover lie against the 
Assistant to the Attorney General after demand and refusal? 
Governmental use is no defense to a civil action when the officials 
themselves stole the documents; does it become a defense whenever 
the constitutional protection ceases to operate? Or could it be 
argued that although Burdeau would be liable at law, equity for 
reasons of public policy would refuse specific reparation? 

The remedy actually chosen was more than a bill in equity; it 
was a petition to the court as to the control of its own proceed- 
ings. It did not ask the court to undergo the burden of compel- 
ling an unwilling defendant to surrender chattels; it appealed to 
the District Judge to right an admitted wrong and administer 
justice fairly by surrendering stolen papers in his custody. Jus- 
tice Day expressly said that the District Court had authority to 
control the disposition of the papers.” The judge, as master of 
proceedings, has a wide discretion to determine what evidence may 
properly be laid before the grand jury, and it would seem a reason- 
able exercise of that discretion for him to return stolen evidence to 
the petitioning owners, no matter who stole it, and insist that if the 
prosecution wants to offer it, a proper search warrant or subpoena 
duces tecum must be issued. The arguments made by Wigmore *” 
against collateral attack do not cover this problem. Justice Day’s 
argument that a subpoena could have been issued ?“ does not meet 
the fact that none was issued. Such writs are not mere forms. 
Evidence seized without a search warrant cannot be retained on 
the ground that a search warrant would have been granted if 
applied for. 

The reasons for allowing this exercise of discretionary power by 
the judge are set forth in Justice Brandeis’s dissent, in which 
Justice Holmes concurred: ?” 





272 4x Sup. Ct. Rep. 575. 273 4 EVIDENCE, §§ 2183, 2264. 
274 4r Sup. Ct. Rep. 574, 575. 275 Ibid. 
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“At the foundation of our civil liberty lies the principle which denies 
to government officials an exceptional position before the law and which 
subjects them to the same rules of conduct that are commands to the 
citizen. And in the development of our liberty insistence upon pro- 
cedural regularity has been a large factor. Respect for law will not be 
advanced by resort, in its enforcement, to means which shock the com- 
mon man’s sense of decency and fair play.” 


The theoretical result of the majority view is that the lower 
judge abuses his discretionary control over evidence if he orders 
its return because of illegality of seizure, unless that illegality is 
committed by representatives of the government so as to violate 
the Bill of Rights. Thus, the preceding decisions of the Supreme 
Court extended the limits of collateral attack to coincide with the 
scope of the Fourth Amendment; Burdeau v. McDowell restricts 
direct attack to coincide with the same constitutional protection. 
If evidence is stolen by private persons and turned over to the 
government, the courts must not return it to the owners, and a 
conviction secured by its use will not be reversed. 

The practical results of this decision are very serious. The way 
is opened to an easy evasion of the guarantee against unreason- 
able searches and seizures. The Silverthorne, Gouled, and Amos 
cases furnish abundant proof that some agents of the Department 
of Justice occasionally incline to the lawless enforcement of law, 
and more proof can be found in decisions by District and Circuit 
judges.?” The Supreme Court has made it emphatic that if the 
agents themselves commit lawless acts they will be forbidden to 
use the evidence. That road is closed; but they know from the 
Burdeau case that if private detectives break in and steal, and then 
the papers come into the hands of the Department of Justice, the 
course is smooth. This creates a strong temptation, which may 
not always be resisted, to arrange for searching and seizing by non- 
governmental agencies. The courts must be vigilant to detect any 
connection, before the searching and seizing, between the federal 
detectives and the private detectives.?” 





276 See 34 Harv. L. REV., 382, note 135; supra, note 247. 

277 The Interchurch World Movement Report on the Steel Strike of 1919, page 18, 
finds: “The Federal Department of Justice seems to have placed undue reliance on 
co-operation with corporations’ secret services.” See also page 225. 
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Interesting questions are raised by two decisions in lower United 
States courts. In Haywood v. United States,?"* the court stated 
that agents of the Department of Justice, without proper search 
warrants, raided the offices of the I. W. W. in various cities and 
seized their files of correspondence with copies of newspapers and 
pamphlets. The greater part was taken from the Chicago office 
in charge of Haywood. He and other members of the organiza- 
tion were indicted, and five months after the seizure petitioned for 
return of the documents. The motion was denied, and at the trial 
the evidence was used against them over objection. On appeal it 
was held that they could not complain of any violation of the Fourth 
Amendment, because the documents did not belong to them, but 
to the voluntary unincorporated association. This is an interest- 
ing recognition of the entity theory of partnerships. And even 
if the I. W. W., and not its members, owned the property, the case 
is hard to reconcile with Silverthorne Lumber Co. v. United States,?"° 
which held that property belonging to a corporation and illegally 
seized could not be used against individuals. 
The Federal Trade Commission has by statute **° wide powers 
- to compel individuals to testify and produce documentary evidence, 
and to obtain for its agents access to ‘“‘documents, papers, and 
correspondence in existence at or after the passage”’ of the statute 
in the possession of a corporation engaged in interstate or foreign 
commerce. The question whether these powers violate the Fourth 
and Fifth Amendments was raised, though not settled, in United 
States v. Basic Products Co.,*! which went off on the point that 
the scope of the particular order related to the trade secrets and 
manufacturing costs of a corporation not shown to be engaged in 
interstate or foreign commerce. An interesting note on this case 
in the California Law Review ** expresses grave doubts of the con- 
stitutionality of the procedure authorized by the Federal Trade 
Commission Act. 





278 268 Fed. 795, 801 (C. C. A. 7th, 1920), citing 4 WicMorE, EvipENCcE, § 2264 
with approval. 

279 251 U.S. 385, 392 (1920); see note 249, supra. 

280 Act of Sept. 26, 1914, c. 311, §§ 4, 6, 38 Star. at L. 719, 721; U. S. Comp. Start. 
1918, § 8836 d, f. 
281 260 Fed. 472 (D. C. W. D. Pa., 1919). 
28 8 CaL. L. REV. 241 (1920). 
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THE EXAMINATION OF WITNESSES 2% 


Dr. Edmond Locard, Director of the Police Laboratory at Lyons, 
in his “L’Enquéte criminelle et les Methodes scientifiques,” 
besides an interesting discussion of finger-prints, tracks, traces, 
stains, handwriting, sympathetic inks, and cryptograms, devotes 
a chapter to testimony. In this he analyzes the psychological 
process which culminates in the production of evidence by the 
witness into (1) sensations, (2) perception, (3) fixation, in which 
memory, imagination, association of ideas, and judgment take 
part, (4) expression, by which the testimony comes out from the 
witness’s consciousness to enter that of the men in the tribunal 
(or, if hearsay, into that of another witness). Each stage of the 
process is presented in detail with the possible opportunities for 
error. A section on false testimony examines the causes, — fear, 
affection, interest, revenge, corruption, light-minded acceptance 
of gossip (légéreté), emotion, and vanity. Pathological false tes- 
timony is treated separately in the same concrete fashion, with ex- 
amples of hysteria, hallucinations, and hypnotism. The section 
on the testimony of children states as one conclusion: “Le témoign- 
age des filles n’a pratiquement pas plus de valeur que celui des 
aliénés.”” He then shows how much testimony is moulded by the 
questioner, and discusses the technique of examination of a witness 
on various points, such as accuracy in dates and hours, realiza- 





283 C, J. Ramage, “A Few Rules for the Cross-examination of Witnesses,” 91 
Cent. L. J. 354 (1920). Statutory abolition of rule in Queen’s Case in Virginia, 107 
S. E. 697 (Va., 1921). ‘‘Cross-examination of witnesses called to testify on particular 
point or under order of court,” 7 A. L. R. 1116, note (1920). “ Right to cross-examine 
accused as to previous prosecution for, or conviction of, crime, for purpose of affecting 
his credibility,” 6 A. L. R. 1608 (1920). ‘‘Testimony tending to show that party or 
witness has made contradictory statements as ground for evidence as to his truth and 
veracity,” 6 A. L.R. 862, note; see also Orris v. Chicago, R. I. & P.R.R. Co., 279 Mo. 1, 
214 S. W. 124 (Mo., 1919), noted in 18 Law Ser. Mo. Butt. 43. Scotch statute on 
impeachment by prior inconsistent statements, J. C. Lorimer, 36 Scot. L. Rev. 168 
(1920). Impeachment of witness by extrinsic evidence of inconsistent statement, 
State v. Claymonst, 114 Atl. 155 (N. J. Sup., 1921). Examination of witness by judge 
allowed, People v. Limeberry, 298 Ill. 355, 131 N. E. 691, 698 (1921); denied, State ». 
Sandquist, 178 N. W. 883 (Minn., 1920), noted in 30 YALE L. J. 196. ‘“‘Admissibility 
of evidence of good reputation for truth and veracity of witness who has not been 
im) ed,” 15 A. L. R. 1065, note (1921). Impeachment by conviction for mis- 
demeanor, 20 Micu. L. REv. 126. 

2% Biblioteque de Philosophie Scientifique, Paris, 1920. 
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tion of direction, quantity, and size, capacity to identify a dead 
body or recognize persons. One example will illustrate the read- 
able nature of the book.” A teacher arranged for the sudden 
entrance into the lecture-room of a man wearing a clown’s mask. 
The students were then asked to pick this mask out from a set of 
ten. Of the twenty-three who ventured a choice only five were 
right, and this was perhaps the effect of chance. Such experiments 
throw doubt on much identification testimony. 

A brief summary of the experience of French psychiatrists and 
experts in legal medicine is given in the Journal of Criminal Law 
and Criminology, and a note on “Identification from Photo- 
graph” *87 in Law Notes points out the possibilities of error as 
urged in a recent case, for which Dr. Locard’s book would have 
furnished many parallels. 

Impeachment. The proposal of scientists to subject witnesses to 
intelligence tests has been discussed in an earlier portion of this 
article.288 Similar legal obstacles arose in State v. Driver,?®® when 
the defendant on a charge of attempted rape offered a physician 
and a psychologist, who after explaining the immorality and un- 
trustworthiness of morons sought to state that the testimony of 
the prosecutrix proved her to be a moron. This evidence was held 
properly excluded, on the ground that the character of a witness 
cannot be attacked generally except by evidence of her bad reputa- 
tion for veracity. “It is yet to be demonstrated that the psycholog- 
ical and medical tests are practical, and will detect the lie on the 
witness stand.” The case thus excludes evidence of mental defec- 
tiveness insufficient to constitute insanity. 

Somewhat opposed is State v. Prentice,?® an Iowa prosecution 
for automobile stealing, in which the state was allowed to show 
that an important alibi witness had bought morphine from a drug- 
gist at various times ending over six months before the theft, and 
had been seen on various undated and unenumerated occasions to 





285 Op. cit., 95. 

286 T, A. Williams, “Some Remarks about Testimony,” 10 J. Crim. L. AND CRIM. 
609 (1920). 

287 23 Law Notes (N. Y.) 83 (1919). 

288 35 Harv. L. REV. 307 (1922). 

289 107 S. E. 189 (W. Va., 1921), noted in 15 A. L. R. 932, “Impeachment of wit- 
ness by expert evidence tending to show mental or moral defects.” 
290 183 N. W. 411 (Iowa, 1921), noted in 31 YALE L. J. 97; 15 A. L. R. g12. 
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dissolve little white tablets and inject the solution hypodermically. 
Three situations may be distinguished. (a) Proof that the witness 
was actually under the influence of the drug on the day of the 
alleged alibi (or when testifying) would clearly be admissible to 
attack her specific credibility. It shows that definite inability 
existed at a significant moment. (b) Proof that the witness’s mental 
powers were permanently impaired by drugs might also come in, 
like evidence of near-sightedness, deafness, etc. To demonstrate 
an absolutely continuous condition shows that such a condition 
existed at any given significant moment. (c) The case at bar, 
however, involves evidence of a much weaker nature. At best it 
established a frequent, but not a continuous, subjection to drugs, 
and nothing was said directly to show impaired mentality. It was 
possible that the woman’s mind was normally clear between the 
observed occasions of use or purchase, and that the alibi occurred 
during such a lucid interval. The case involves too many weak 
logical links to be satisfactory, but it indicates a trend toward 
wider inquiries into the witness’s general mental capacity, which 
may find room for expert grading of morons and other feeble-minded 
types. 

A preliminary question is required in many jurisdictions before 
impeachment by a prior inconsistent statement, but a recent South 
Dakota case ** shows it is unnecessary before extrinsic proof that 
the witness has committed acts which show bias or corruption. 
The mere fact that he was offered a bribe seems hardly enough to 
impeach the witness, although it is probably not collateral, for it 
was an admission by the party who tried to bribe him that his case 
was bad. Possibly the court was convinced that the offer was 
accepted. 

An unusually interesting problem of impeachment by conduct 
is raised by Hardy v. State.” The defendant in a prosecution for 
murder admitted the killing but set up self-defense. He took the 
stand and was asked on cross-examination if he had not said before 
the trial, “I killed-two men, and twelve men will try to get me; 
and if they convict me and don’t watch me, I will get some of 
them.”’ After his denial, the state proved the making of this threat 





29 State v. Smith, 183 N. W. 873 (S. D., 1921) — full opinion. 
2% 86 Tex. Cr. App. 515, 217 S. W. 939 (1920); noted in 8 A. L. R. 1361, “‘Admis- ° 
sibility of threats by accused against jury or prosecuting attorney in criminal case,” 
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against the jury, by a witness who heard it. The judge’s refusal 
to strike out this testimony was held cause for reversal. The threat 
is not collateral, because such an attitude might well be regarded 
as inconsistent with innocence. On the other hand, it is suscep- 
tible of another explanation, that he resented prosecution for a non- 
criminal act. The evidence would certainly incline the jury against 
the accused, and they might give it a greater weight than it de- 
serves. Its relevance is perhaps outweighed by its prejudicial 
effect. A different objection might be taken to the question on 
cross-examination, that it violates the orthodox rule limiting cross- 
examination to the scope of direct examination. This is unsound, 
first, because this rule does not prevent questions going to bias or 
other elements of credibility, such as prior convictions; ?” and 
secondly, because that rule should not apply to the accused, inas- 
much as the state is unable to call him as its own witness when it 
wishes to go outside the scope of the direct examination. 

Cross v. State *™ holds that a confession, which was improperly 
obtained and not admissible as actual] evidence, cannot be used as 
a prior inconsistent statement to impeach the credibility of the 
testimony of the accused. This result does not necessarily follow. 
The ordinary prior inconsistent statement is available as such, 
though not evidence in itself, and even a confession improperly 
obtained is sufficiently trustworthy to be admissible against its 
maker in a civil action, and if made by a witness in any proceed- 
ing would probably be available to attack his credibility on the 
ground of inconsistency.” The problem resembles that of the 
impeachment of a wife’s testimony on behalf of her husband by 
her prior inconsistent statements unfavorable to him, which are 





2% State v. McBride, 231 S. W. 592 (Mo., 1921) — statute enacting orthodox rule, 
but allowing “impeachment.” 

24 142 Tenn. 510, 221 S. W. 489 (Tenn., 1920), noted ing A. L. R. 1358, “Use of 
confession improperly obtained, for purpose of impeaching defendant as a witness.” 

2% Such a problem might have arisen in People v. Lindsey, supra, note 243, where 
the boy’s testimony was impeached by his inconsistent confession to the Juvenile 
Court judge. Even if he confessed under promise of immunity, the statement seems 
admissible if no privilege exists. In State v. Geddes, 22 Mont. 68, 55 Pac. 919 (1899), 
and State v. Miller, 68 Wash. 239, 122 Pac. 1066 (1912), an accomplice under threats 
and inducements turned the state’s evidence and gave testimony implicating himself, 
which was admitted; so also, Newhall ». Jenkins, 2 Gray (Mass.) 562. (1854), a civil 
case. See WicMOoRE, EVIDENCE, § 815. 
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unavailable as actual evidence because of her privilege.?% However, 
if Wigmore”*”’ is right in saying that the basis of the confession rule — 
is the desirability of an unusually high degree of caution toward 
suspicious testimony when it tends to injure an accused person, this 
caution would seem to apply to the confession, whether introduced 
as actual evidence or for purposes of impeachment, and Cross v. 
State*®* is sound. 

The danger of narrow construction of Evidence statutes is shown 
by an Oregon decision,?* holding that proof of bias was not “im- 
peachment” but only “‘discrediting,” especially as it was not one 
of the methods specified in the statute “by which a witness may 
be impeached.” *° The dissenting judge, while finding no pre- 
judicial error, put himself on record that impeaching and discredit- 
ing were the same thing, that bias was one method of impeach- 
ment, classified as such by Wigmore, and that the statute listing 
methods of impeachment should not be construed as exhaustive. 

A liberal Utah decision *” allows a party to impeach his own 
witness by prior inconsistent statements. 

Whether the disbarment of a witness may be used to impeach 
him, like conviction of crime, is asked but not decided by State v. 
Egan,*” which holds that at any rate the opinions of the disbarring 
court are inadmissible. 

Use of memoranda in testifying. The complexity of modern life 
makes it impossible for any one to remember many facts which may 
subsequently become important in litigation, but that very com- 
plexity has brought about the increased keeping of written records 
in which these facts are preserved. Consequently, courts should 
be extremely liberal in allowing witnesses to use such records, either 
to revive their memory or as a substitute for it. Unfortunately, 
many courts have taken an extremely narrow attitude, such as 
the rule in New York and the United States courts,®”% that the 
writing is inadmissible unless it actually refreshes the witness’s 





2% Note 232, supra. 

297 1 EVIDENCE, § 821, note 2, paragraph 4, collects the cases. 

298 Note 294, supra. 

299 State v. Holbrook, 98 Ore. 43, 188 Pac. 947 (1920), Bennett, J., dissenting. 
300 y OLson, Ore. Laws (1920), §§ 863, 864. 

301 State v. Scott, 55 Utah, 553, 188 Pac. 860 (1920). 

302 183 N. W. 652 (S. D., 1921). 

808 ; WIGMORE, EVIDENCE, § 738. | 
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present memory or unless his mind is a complete blank. Thus the 
honest witness who admits a hazy recollection is penalized by los- 
ing the best means of proof, and the dishonest witness is encouraged 
to say the writing brings all the facts back to him when he really 
remembers nothing but reading the words on the paper before 
him. 

A full discussion of present memory refreshed is given by a Con- 
necticut decision,*” reversing the ruling of the trial judge that a 
detective could not refresh her recollection from typewritten daily 
reports made by a stenographer from the detective’s dictation 
because not written by her or verified at the time. Missouri *” 
has allowed a similar refreshing from a report of testimony before 
the grand jury. An informal account-book kept by the witness 
was admitted as past recollection recorded by the Supreme Court 
of Minnesota,**’ who pointed out that the case was independent of 
the statutory hearsay exception for account-books. An lowa 
case,*°8 though excluding the record for insufficient evidence of 
accuracy, contains a good statement of principles. A Washington 
decision,®°® resembling Mayor of New York v. Second Ave. Ry.,* 
allowed a woman to prove the time she had worked, from a book 
in which her husband had placed the figures each day at her dictation, 
she being unable to read or write. The book was verified from 
time to time by the employer, and the wife testified, but appar- 
ently not the husband. 


Conc Lusion*4 


The need of simplification of the law of Evidence is obvious 
from the preceding long survey of two years’ output of decisions. 





30¢ ARTHUR TRAIN, THE PRISONER AT THE Bar, c. XII. 
305 Neff v. Neff, 114 Atl. 126 (Conn., 1921). 
806 State v. De Priest, 232 S. W. 83 (Mo., 1921), distinguishing State ». Patton, 
255 Mo. 245, 164 S. W. 223 (1914), which was disapproved by 5 WicMORE, EVIDENCE, 
§ 759. Cf. Putnam v. United States, 162 U. S. 687 (1896). See also Gass v. United 
Rys. Co., 232 S. W. 160 (Mo. App., 1921), 35 Harv. L. Rev. 442, note 106. 

807 Force Bros. v. Gottwald, 183 N. W. 356, 359 (Minn., 1921). 

808 State v. Easter, 185 Iowa, 476, 170 N. W. 748 (1919), noted in 5 Iowa L. BuLL. 
115. 

30° Foy v. Pacific Power & Light Co., 110 Wash. 248, 188 Pac. 514 (1920). 

10 ro2 N. Y. 572 (1886). 
*1 The following points not discussed in the article may be noted: Legality of con- 
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Such a simplification is likely to come in the near future through 
several methods. First, trial judges may be given increasing power 
to make a final determination whether testimony shall be admitted 
or excluded. Already refusals to reverse are frequent when the 
error was not clearly shown to be prejudicial, and the old Excheq- 
uer rule has also been abolished by statute in several jurisdic- 
tions.* Among such statutes is the Act of Congress of February 
26, 1919,""* amending section 269 of the Judicial Code by requir- 
ing an appellate court to give judgment ‘‘without regard to tech- 
nical errors, defects, or exceptions which do not affect the substan- 
tial rights of the parties.’ It has already been applied in several 
decisions relating to rulings on evidence.*"* 





tract to procure evidence, Johnson v. Higgins, 108 Atl. 647 (Del., 1917), noted in 33 
Harv. L. Rev. 984. Curative admissibility, Graham ». Commonwealth, 103 S. E. 
565 (Va., 1920), noted in 7 Va. L. Rev. 157; MacDonald »v. United States, 264 Fed. 
733, 739 (C. C. A., 1st, 1920); State v. Ritter, 231 S. W. 606 (Mo., 1921). Waiver of 
defendant’s motion to discharge in criminal cases by his introduction of evidence, 
Wukina ». State, 128 N. E. 435 (Ind., 1920), noted in 2t Cotumsta L. REv. 193. Ex- 
punging false testimony by bill in equity after conviction, Coppock v. Reed, 178 
N. W. 382 (Ia., 1920) noted in 6 Ia. L. B. 119. Conviction of perjury on circum- 
stantial evidence, State v. Storey, 182 N. W. 613 (Minn., 1921), noted in 5 Minn. 
L. Rev. 553; 15 A. L. R. 634. N.C. Collier, “Discovery under New Rules of 
Practice for Federal Courts of Equity,” 91 Cent. L. J. 428 (1920). “Power of court 
to issue or to honor letters rogatory,” 9 A. L. R. 966, note (1920). L. P. Baumblatt, 
“Law of Evidence in Wisconsin,” 4 MARQUETTE L. REV. 45, 94, 158 (1919, 1920). 
** The offer of proof in grounding exceptions,” 31 YALE L. J. 542 (1922). Statutes 
requiring two witnesses to prove lost will, 7 Corn. L. Q. 69 (1921). 

The question of prior crimes, discussed in a previous instalment, has just been 
treated by F. L. Stow, “* Evidence of Similar Facts,” 38 Law Q. REV. 63 (1922).. 

32 Austin W. Scott, “Progress of the Law, 1918-1919 — Civil Procedure,” 33 
Harv. L. REv. 236, 250 and notes (1919). 

318 4o Stat. AT L., c. 48, 1181, U. S. Comp. StTat., 1919 Annot. p. 273. 

814 Horning v. District of Columbia, 254 U.S. 135 (1920), supra, 35 Harv. L. REv., 
432; Thompson v. United States, 258 Fed. 196 (C. C. A., 8th, 1919); Bain v. United 
States, 262 Fed. 664 (C. C. A., 6th, 1920), notice to accused to produce papers as 
violation of privilege; Sneierson v. United States, 264 Fed. 268 (C. C. A., 4th, 1920), 
admission of stenographic notes; MacDonald v. United States, 264 Fed. 733, 756 
(C. C. A., rst, 1920) in dissenting opinion, supra, 35 Harv. L. REv. 435; Haywood ». 
United States, 268 Fed. 795, 798 (C. C. A., 7th, 1920), supra, note 278, statute held 
constitutional; Kennedy v. United States, 275 Fed. 182 (C. C. A., 4th, 1921). It was 
held in August v. United States, 257 Fed. 388 (C. C. A., 8th, 1918), that the statute 
authorized a review by the appellate court of errors to which no exception was taken. 
This has always been possible in criminal cases, Wiborg v. United States, 163 U. S. 
632, 659 (1896), but it is doubtful if the statute enlarges the power or extends it to 
civil cases. See Storgard v. France & Canada S. S. Corp., 263 Fed. 545 (C. C. A., 
2nd, 1920); Rosen v. United States, 271 Fed. 651 (C. C. A., 2nd, 1920). 
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Secondly, it will not do to leave everything to the discretion of 
a particular trial judge, or at least he must be guided in his rulings 
on evidence by some established principles, so that members of 
the bar may know how to present their cases, instead of being at 
the mercy of the unaided individual judgment of one man. These 
principles have in the past been established in two ways. (a) De- 
cisions of appellate courts. These will not suffice as a guide in the 

future so much as in the past, for we hope that they will become 

far less frequent, and that many points which often arise in prac- 

tice will never be taken up on appeal. Moreover, reform of exist- 

ing bad judge-made rules will be slow indeed, if every one of them 

has to be appealed by some adventurous litigant to the highest 

court of his state, with the hope that it will overrule the decisions — 
now in force. (b) Legislation affords a cheaper and more rapid 
method of progress, for it can act without waiting for a point to 
arise in a specific litigation, and it can alter a dozen or a hundred 
bad rules at one stroke. Nevertheless, a modern legislature is 
occupied with too many exciting topics to spare time and energy 
for the painstaking task of revising the law of Evidence, and its 
members are chosen for other qualifications than those which this 
task demands. Moreover, such a revision should not be made once 
for all, but should be subject to flexible modification as unsatis- 
factory rules make themselves plain. In short, changes in the rules 
of proof ought in large measure to be made by the men who are in 
daily contact with the operation of those rules, instead of by legis- 
lators, who are unfamiliar with them and may not fairly be re- 
quested to give the immense labor necessary to understand them. 
Legislative changes in this field are rarely made except in response 
to some isolated legislator or some powerful group who feel ag- 
grieved by a recent decision, or else after prolonged and tedious 
effort by a bar association. The same considerations which have 
led the American Bar Association to suggest that procedure at law 
in the United States courts should be regulated by power given to 
the Supreme Court to make rules of court (similar to its existing 
rule-making power in equity) and have prompted similar proposals 
as to procedure in many states,*” also make legislation desirable 
empowering courts of last resort to lay down the rules which are 





15 A.W. Scott, op. cit., in note 46, 236-238 and notes. 
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to guide trial judges in large portions of the law of Evidence. 
Such a power is clearly suitable to the form and manner of taking 
testimony,*"* such as judicial notice, the scope of cross-examination, 
impeaching one’s own witness, hypothetical questions to experts, 
opinions by lay witnesses, etc. These are purely machinery of 
the trial. On the other hand, self-incrimination, a matter of con- 
stitutional construction, and the parol evidence rule, which deter- 
mines the legal effect of contracts, seem outside the proper scope 
of rule-making. Between lies a debatable ground. A rule shifting 
the burden of proof in a tort action to the defendant, while nom- 
inally procedural, may as a practical matter impose a liability in 
many cases where the plaintiff would not recover if the burden 
were on him. A rule making hearsay generally admissible may 
greatly widen the possibilities of recovery on doubtful claims. 
Consequently, it may be that judges ought not to make changes 
in such portions of Evidence except as the outcome of litigation 
where each side of the matter is hard-fought by counsel, and that 
any sweeping alterations should be left to the action of the legis- 
lature, which expresses more fully the popular will. Others will 
prefer to embrace even these topics within the judicial rule-making 
power, on the ground that the present law was made by judges and 
should be changed by judges, being on the whole procedural rather 
than substantive. However, such problems do not need to be 
worked out until the rule-making power for Evidence is more nearly 
within grasp than now. 

Thirdly, whatever body builds the future law of Evidence, a 
great deal of surveying and digging is necessary to prepare the site, 
and this must largely be done through prior research by law teachers, 
writers, judges, and practitioners. Fortunately, most of the work 
of criticism of the existing law and promulgation of the right prin- 
ciples for the new system has already been accomplished, first by 
Bentham and then by Wigmore. The most hopeful impression 
derived from a lengthy examination of recent decisions is the fre- 
quency with which Wigmore’s Treatise on Evidence is cited by 
the courts. More than any other textbook, it is actually making 
law. Yet it is a long step from criticism and the establishment of 





46 A bill giving this rule-making power was introduced a few years ago in the Ohio 
legislature, but failed of passage. 
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right principles to the actual submission of drafts of desirable rules 
for the consideration of legislatures or rule-making courts. Much 
assistance in this step will, it is hoped, be given by the investiga- 
tions of the Commonwealth Fund *” and other foundations. Before 
many years, we ought to be able to report real progress in the law 


of Evidence. 
Zechariah Chafee, Jr. 


Harvarp LAw ScHOOL. 





17 Commonwealth Fund, Annual Report, 1921, 12; Benjamin N. Cardozo, “A 
Ministry of Justice,” 35 Harv. L. REv. 113, 125 (1921). 
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COMMERCIAL LETTERS OF CREDIT 
(Concluded) 


by a previous article!’ an analysis was made of: 
I. The business transaction which. gives rise to commercial 
letters of credit; and 
II. The rights of the seller, as the accredited party or benefi- 
ciary of the credit, against the issuing and drawee banks.!2” 





1297 35 Harv. L. REV. 539 (March, 1922). 

129” Two recent English cases which deal incidentally with the rights of the seller, 
as the accredited party, against the issuing and drawee banks have been brought 
to the attention of the writer since the first part of this article was published in 35 
Harv. L. REV. 539. 

In Stein v. Hambro’s Bank of Northern Commerce, 9 Lloyd’s List Law Rep. 433, 
507 (K. B. D., decided Dec. 8, 1921, and Dec. 13, 1921), a seller in England sold hides 
to a buyer in Venice. The hides were to be shipped from India. The buyer procured 
an irrevocable letter of credit from the defendant bank, authorizing the seller to draw 
under certain conditions upon the defendant bank. The buyer, contending that a con- 
dition had not been met, instructed the bank to cancel the credit and to refuse accept- 
ance, which was accordingly done. In an action by the seller against the issuing bank 
it was held that there had been a breach of the letter of credit contract and that the 
seller could recover the amount of the bill of exchange for which acceptance was refused. 
The case is concerned chiefly with the question of the measure of demages. The right 
of the seller to maintain the action, if the conditions had been met, seems to have been 
assumed without discussion. The theory underlying this result is therefore conjec- 
tural. Mr. Justice Rowlatt said in part: “It seems to me that this is clearly a case of 
a simple contract to pay money upon the fulfillment of conditions which have been 
fulfilled. . . . The obligation of the bank is absolute, and is meant to be absolute, 
that when the documents are presented they have to accept the bill. That is the com- 
mercial meaning of it.” 

In Urquhart, Lindsay & Co., Ltd. v. Eastern Bank, Ltd., 9 Lloyd’s List Law Rep. 
572 (K. B. D., decided Dec. 5, 1921), the seller in England contracted to manufacture, 
over a period of months, and to deliver machinery to a buyer in India, prices to advance 
according to advances in costs of labor and materials, payment to be made by a con- 
firmed, irrevocable letter of credit. The buyer obtained a letter from the defendant 
bank in which the defendant bank promised the seller to pay the seller’s drafts on the 
buyer, accompanied by specified shipping documents. The seller made two shipments 
and received payment according to the terms of the letter. The seller had added to 
the invoice price the increase in the costs of labor and materials. The buyer instructed 
the defendant bank to pay in the future only the original invoice prices. The defend- 
ant bank proceeded to carry out these instructions. Thereupon the seller cancelled 
the sales contract on the ground that it had been repudiated by the buyer and brought 
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In this article an examination will be made of: 

III. The rights of the purchasing bank against the issuing and 
drawee banks; 

IV. The rights of the issuing and drawee banks; 

V. The suretyship element in the letter of.credit transaction; 
and 

VI. Assignability of the letter of credit. 

The nature of the authority conferred upon the seller presents 
the most difficult problems in the subject of letters of credit. The 
rights of the purchasing bank against the issuing and drawee banks 
and the rights of the issuing and drawee banks present no great 
difficulties. On the whole, the law in reference to these matters 
may be said to be fairly definite and uniform. Most of the cases 
involving commercial letters of credit have arisen under this branch 
of the subject. The suretyship element in the letter of credit trans- 
action and the assignability of the letter of credit are in a judicially 
undetermined state. 





an action against the defendant bank for damages for loss on materials thrown on the 
seller’s hands and for loss of profits. It was held that the contract between the bank 
and the seller had been repudiated by the bank, and that the principles underlying 
recovery by the seller against the bank were the same as those underlying recovery by 
a seller against a buyer in the ordinary case of repudiation of an installment contract, 
namely, anticipatory breach. The court was bothered by the fact that this was a 
negotiation credit. The court recognized that ordinarily a negotiation credit can be 
cancelled as to the future at any time prior to the given negotiation. This case pre- 
sented the unusual situation of an authority to draw and an authority to. purchase 
issued in the irrevocable form. The court held that a binding contract had been made 
over the specified period of time. Mr. Justice Rowlatt said in part: “There can be 
no doubt that upon the plaintiffs’ acting upon the undertaking contained in this letter 
of credit, consideration moved from the plaintiffs, which bound the defendants to 
the irrevocable character of the arrangement between the defendants and the plaintiff. 
. . . The credit was irrevocable; and the effect of that was that the bank really agreed 
to buy the contemplated series of bills and documents representing the contemplated 
shipments, just as the buyer agreed to take, and pay for, by this means, the goods 
themselves.” 

This decision may illustrate an English tendency to apply the offer theory. But 
it does not necessarily mean this. It must be remembered that the case involved a 
negotiation credit which is normally worked out on the offer analysis. See 35 Harv. 
L. REV. 549-551, 567-568, 581-582 (March, 1922). 

See also Equitable Trust Co. ». Keene, N. Y. Law Journal, Jan. 26, 1922 (decided 
in the New York Court of Appeals, Jan. 10, 1922). 
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III 
RIGHTS OF THE PURCHASING BANK AGAINST THE 
ISSUING AND DRAWEE BANKS 

A letter of credit has two characteristics: (1) it contains 
an authority to one person, the accredited party, to draw bills 
of exchange and a promise to that person that they will be honored, 
and (2) it contains a promise to another person, the accrediting 
party, that if he purchases them the drafts will be honored. What 
are the rights against the issuing and drawee banks of a bona fide 
purchaser of the drafts drawn in conformity with the provisions 
of the revocable or irrevocable direct or indirect import or export 
letter of credit or either form of the advice of credit opened? 

The rights of purchasers of drafts may be analyzed on three 
theories: (1) the letter of credit may be considered as a contract 
to accept made directly between the issuing and drawee banks 
and the purchaser; (2) the letter of credit may be considered as 
an actual acceptance of the drafts; (3) the letter of credit may 
be regarded as an authority which will enable the purchaser of 
the drafts to hold the issuing and drawee banks as drawer. 


1. Rights under the Letter of Credit as a Contract 
In reference to prospective purchasers of drafts the letter of 
credit may contain (1) a specific promise that the drafts will be 
honored made to a designated person,™ or (2) a general promise 
that the drafts will be honored made to all bona fide purchasers,™ 
or (3) it may simply authorize the accredited party to draw, and 
be silent in reference to the accrediting party. 





180 Sigel-Campion Live Stock Commission Co. ». Davis, 69 Colo. 511, 194 Pac. 
468 (1921); American National Bank »v. Pillman, 176 Mo. App. 430, 158 S. W. 433 
(1913); Union Bank ». Shea, 57 Minn. 180, 58 N. W. 985 (1894); First National Bank 
v. Bensley, 2 Fed. 609 (1880); Burns v. Rowland, 40 Barb. (N. Y.) 368 (1863); Dickins 
v. Beal, ro Pet. (U. S.) 572 (1836). See McLaren v. Watson, 26 Wend. (N. Y.) 425 
(1841). 

181 Bank of Taiwan v. Gorgas-Pierie Mfg. Co., 273 Fed. 660 (1921); Bank of Sen- 
eca v. First National Bank of Carthage, ros Mo. App. 722, 78 S. W. 1092 (1904); 
Oriental Banking Corporation ». Lippert, 5 Buch. (S. A.) 152 (1875); Roman ». Serna, 
40 Tex. 306 (1874); Union Bank of Louisiana v. Coster, 3 N. Y. 203 (1850). 

182 Qil Well Supply Co. ». MacMurphey, 119 Minn. 500, 138 N. W. 784 (1912); 
Putnam National Bank »v. Snow, 172 Mass. 569, 52 N. E. 1079 (1899); Exchange 
Bank v. Hubbard, 62 Fed. 112 (1894); Bank of Montreal v. Thomas, 16 Ont. 503 
(1888); First National Bank »v. Clark, 61 Md. 400 (1883); Franklin Bank of Baltimore 
v. Lynch, 52 Md. 270 (1879); Pollock ». Helm, 54 Miss. 1 (1876); Smith v. Ledyard, 
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Where the letter is silent, or where it contains a general promise, 
courts, especially English courts, at first had some difficulty in 
finding a privity of contract between the writer and the purchaser 
of the drafts.* As late as 1842 four leading English barristers ™ 
gave it as their expert opinion in an American court that by the 
law of England the purchaser could maintain no action in his 
own name against the writer. The first English case which subse- 
quently presented the question was a suit in equity, and the court 
had no trouble in recognizing the equitable rights of the purchaser 
as assignee of the drawer’s contract right.* The court went fur- 
ther and strongly intimated that an action at law would lie. Later 
cases seem to have settled the English law to the effect that the 
purchaser may maintain an action at law in his own name on a 
direct contract made between himself and the writer." The seller 
has a power to communicate the offer and create a contract be- 
tween the writer and the purchaser of the draft.” 

The American cases seem never to have been in doubt on this 
point.%* In Lawrason v. Mason ™ Chief Justice Marshall described 





49 Ala. 279 (1873); Merchants’ Exchange National Bank v. Cardozo, 35 N. Y. Super. 
Ct. 162 (1872); Ranger v. Sargent, 36 Tex. 26 (1871); Im re Agra and Masterman’s 
Bank, Ex parte Asiatic Banking Corporation, L. R. 2 Ch. App. 391 (1867); Vallé 
v. Cerré, 36 Mo. 575 (1865); Bissell v. Lewis, 4 Mich. 450 (1857); Monroe ». Pilkington, 
14 How. Pr. (N.Y.) 250(1857); Lonsdale v. Lafayette Bank, 18 Ohio, 126 (1849); Nisbett 
v. Galbraith, 3 La. Ann. 690 (1848); Birckhead v. Brown, 5 Hill (N. Y.) 634 (1843); 
2 Denio (N. Y.) 375 (1845); Russell v. Wiggin, 2 Story, 213 (1842); Carrollton Bank 
v. Tayleur, 16 La. 490 (1840); Lawrason v. Mason, 3 Cranch (U. S.) 492 (1806). 

183 See In re Agra and Masterman’s Bank, Ex parte Asiatic Banking Corporation, 
L. R. 2 Ch. App. 391 (1867). See also Evansville National Bank ». Kaufmann, 93 
N. Y. 273 (1883); Worcester Bank v. Wells, 8 Metc. (Mass.) 107 (1844); Birckhead 
v. Brown, 5 Hill (N. Y.) 634 (1843); Carrollton Bank ». Tayleur, 16 La. 490 (1840). 

184 See Russell v. Wiggin, 2 Story, 213 (1842). Opinion of Sir William Follett and 
Sir John Baigley (p. 219); opinion of Sir Frederic Pollock (p. 219); and the opinion 
of M. D. Hill (p. 220). 

185 Tren A rag and Masterman’s Bank, Ex parte Asiatic Banking Corporation 
L. R. 2 Ch. App. 391 (1867). 

186 See Chartered Bank of India, Australia & China v. Macfayden & Co., 64 L. J. 
Q. B. 367 (1895); Bank of Montreal v. Thomas, 16 Ont. 503 (1888); Oriental Bank- 
ing Corporation »v. Lippert, 5 Buch. (S. A.) 152 (1875); Maitland v. Chartered Mer- 
cantile Bank of India, London & China, 38 L. J. Ch. 363 (1869). 

1487 Union Bank of Canada »v. Cole, 47 L. J. Q. B. 100 (C. A. 1877). 

188 Oil Well Supply Co. ». MacMurphey, 119 Minn. 500, 138 N. W. 784 (1912); 
Putnam National Bank »v. Snow, 172 Mass. 569, 52 N. E. 1079 (1899); Exchange Bank 





189 3 Cranch (U. S) 492 (1806). 
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the letter as ‘‘an actual assumpsit to all the world.” In Russell v. 
Wiggin, the leading case on this aspect of the letter of credit, 
Mr. Justice Story, holding that there was a contract between the 
purchaser and the writer, said: 


“The second question is: Whether a promise, contained in a letter of 
credit, written by persons, who are to become the drawees of bills drawn 
under it, promising to accept such bills when drawn, which letter, 
although addressed to the persons, who are to be the drawers of the 
bills, is designed to be shown to any and all person or persons what- 
soever, to induce them to advance money on, and take the bills, when 
drawn, will be an available contract in favor of the persons, to whom 
the letter of credit is shown, who advance money and take the bills 
on the faith thereof, or is void for want of privity between them and 
the person writing the letter of credit. ... 

“The second question is one, upon which, until I heard the present 
argument, I did not suppose, that any real doubt could be raised, as 
to the law, either in England or America... . 

“T have understood, and always supposed, that . . . the party, 
giving such a letter, held himself out to all persons, who should advance 





v. Hubbard, 62 Fed. 112 (1894); Brown v. Ambler, 66 Md. 391, 7 Atl. 903 (1887); 
Franklin Bank of Baltimore ». Lynch, 52 Md. 270 (1879); Pollock ». Helm, 54 Miss. 
1 (1876); Smith v. Ledyard, 49 Ala. 279 (1873); Northumberland County Bank ». Eyre, 
58 Pa. St. 97 (1868); Vallé v. Cer 6, 36 Mo. 575 (1865); Bissel v. Lewis, 4 Mich. 450 
(1857); Monroe »v. Pilkington, 14 How. Pr. (N. Y.) 250 (1857); Barney ». Newcomb, 
9 Cush. (Mass.) 46 (1851); Union Bank of Louisiana v. Coster, 3 N. Y. 203 (1850); 
Lonsdale v. Lafayette Bank, 18 Ohio, 126 (1849); Nisbett v. Galbraith, 3 La. Ann. 
690 (1848); Russell ». Wiggin, 2 Story, 213 (1842); Boyce v. Edwards, 4 Pet. (U. S.) 
111 (1830); Lawrason v. Mason, 3 Cranch (U.S.) 492 (1806). Compare American cases 
supra, note 133. The doubt as to privity expressed in those cases is really a doubt 
as to whether the letter was intended to be shown as an offer. 

M0 2 Story, 213, 229, 230, 231 (1842). 

Letters of credit raise some questions in conflict of laws. 

In Russell ». Wiggin, 2 Story, 213 (1842) the letter was written and delivered 
to the buyer in the United States. The draft was drawn and was sold to the plain- 
tiff, the purchasing bank, in England. It was held that the contract between the issu- 
ing and purchasing banks was made in the United States and that English law did 
not govern. It may well be that English law would not govern the liability for breach. 
But it is obviously erroneous to say that the contract was not made in England, and 
that the law of England should not determine whether plaintiff had a contract right. 

See Brazilian & Portuguese Bank ». British & American Exchange Banking Corpo- 
ration, 18 L. T. R. 823 (1868). 

Compare North Atchison Bank v. Garretson, 51 Fed. 168 (1892). 

As to what law governs the contract between the drawee and issuing banks and the 
seller, see supra, note 88. 
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money on bills drawn under the same, and upon the faith thereof, as 
contracting with them an obligation to accept and pay the bills.” 


If therefore the letter on its face indicates that it was written 
for the purpose of being shown," in order to obtain the negotiation 
of bills drawn pursuant to its provisions, and if the purchaser is 
within the terms of the letter, the letter amounts to an offer to 
him that if he purchases the drafts the drafts will be honored. The 
offer becomes a direct unilateral contract between the writer and 
the purchaser as soon as the draft is bought. This is the explana- 
tion of the insistence of the courts that the purchaser must take 
the draft on the faith of and in reliance on the letter,’ although 
it is not necessary that he actually see it: “ he must know of the 
offer and intend to accept it. If the letter contains a specific prom- 
ise to a designated purchaser no other person can make himself 
offeree, unless it clearly appears that the letter was also intended 
to be shown generally.“ But if the letter is silent, or if it con- 
tains a general promise to all bona fide purchasers, there is a 
general offer which may be accepted by any one. 




















2. Rights on the Bill of Exchange: (a) Against the Issuing 
and Drawee Banks as Acceptor 


In England an acceptance must be written on the bill of ex- 
change.’ Consequently the letter of credit can never amount 























141 Oil Well Supply Co. ». MacMurphey, 119 Minn. 500, 138 N. W. 784 (1912); 
Atlanta National Bank »v. Northwestern Fertilizing Co., 83 Ga. 356, 9 S. E. 671 (1889); 
Nevada Bank »v. Luce, 139 Mass. 488, 1 N. E. 926 (1885); Evansville National Bank 
v. Kaufmann, 93 N. Y. 273 (1883); Union Bank of Canada ». Cole, 47 L. J. Q. B. 100 
(C. A. 1877); Smith v. Ledyard, 49 Ala. 279 (1873); Bissell v. Lewis, 4 Mich. 450 (1857); 
Munroe ». Pilkington, 14 How. Pr. (N. Y.) 250 (1857); Birckhead ». Brown, 5 Hill 
(N. Y.) 634 (1843); Lawrason v. Mason, 3 Cranch (U. S.) 492 (1806). 

1 See Springfield Bank v. Mitchell, 48 Ill. App. 486 (1892); Vallé v. Cerré, 36 Mo. 
575 (1865); Barney ». Newcomb, 9 Cush. (Mass.) 46 (1851); Worcester Bank v. Wells, 
8 Metc. (Mass.) 107 (1844); McLaren v. Watson, 26 Wend. (N. Y.) 425 (1841). 

18 Lewis v. Kramer, 3 Md. 265 (1852); Michigan Bank ». Ely, 17 Wend. (N. Y.) 
506 (1837). 

144 See Dickins v. Beal, 10 Pet. (U. S.) 572 (1836). See also cases infra, note 214. 

145 Wilson & Co. v. Niffenegger, 211 Mich. 311, 178 N. W. 667 (1920); Union Bank 
of Canada ». Cole, 47 L. J. Q. B. 100 (C. A. 1877). 

146 Bank of Taiwan v. Gorgas-Pierie Mfg. Co., 273 Fed. 660 (1921). See cases supra, 
note 131. 

1@ For the earlier English law see Pierson ». Dunlop, 2 Cowp. 571 (1777); Mason 
v. Hunt, 1 Doug. 296 (1779). For the later English law see Bank of Ireland v. Archer 
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to an acceptance in favor of a bona fide purchaser. In the United 
States, however, a letter of credit may amount to an actual accept- 
ance in favor of bona fide purchasers who take the drafts on the 
faith of the letter.“* It is not necessary that a purchaser actually 
see the letter if he acts in reliance thereon.“*® The classical lan- 
guage of collateral acceptance is to be found in the opinion of 
Chief Justice Marshall in Coolidge v. Payson:*° 


“A letter written within a reasonable time before or after the date 
of a bill of exchange, describing it in terms not to be mistaken, and 
promising to accept it, is, if shown to the person who afterwards takes 
the bill on the credit of the letter, a virtual acceptance binding the 
person who makes the promise.” 


Whether the purchaser of a draft drawn under a letter of credit 
proceeds upon the theory of an actual acceptance or upon a 
contract to accept will make a practical difference in the measure 
of damages.!* 


3. Rights on the Bill of Exchange : (b) Against the Issuing 
and Drawee Banks as Drawer 


It has been suggested that the seller is agent for the issuing and 


drawee banks to draw bills of exchange and that one who purchases 





and Daly, 11 M. & W. 383 (1843). Stat. 19 & 20 VicT.,c. 97, § 6. See cases cited in 
Exchange Bank of St. Louis v. Rice, 98 Mass. 288 (1867). 

48 Wilson & Co. v. Niffenegger, 211 Mich. 311, 178 N. W. 667 (1920); Bank of 
Beaver County »v. Bradstreet, 89 Neb. 186, 130 N. W. 1038 (1911); Milmo National 
Bank »v. Cobbs, 53 Tex. Civ. App. 1, 115 S. W. 345 (1908); North Atchison Bank 
v. Garretson, 51 Fed. 168 (1892); Woodard »v. Griffiths-Marshall Grain Commission 
Co., 43 Minn. 260, 45 N. W. 433 (1890); Merchant’s Bank of Canada »v. Griswold, 
72 N. Y. 472 (1878); Steman »v. Harrison, 42 Pa. St. 49 (1862); Lugrue v. Woodruff, 
29 Ga. 648 (1860); Bissell ». Lewis, 4 Mich. 450 (1857); Lewis ». Kramer, 3 Md. 265 
(1852); Michigan Bank ». Ely, 17 Wend. (N. Y.) 508 (1837); Parker v. Greele, 5 Wend. 
(N. Y.) 414 (1830); Coolidge ». Payson, 2 Wheat. (U. S.) 66 (1817). See Nrcor1- 
ABLE INSTRUMENTS Law, §§ 134, 135; BRANNAN, NEGOTIABLE INSTRUMENTS LAW AN- 
NOTATED, 3 ed., pp. 361-364 (1920); See also Exchange Bank »v. Rice, 98 Mass. 288 
(1867); Howland »v. Carson, 15 Pa. St. 453 (1850); Boyce v. Edwards, 4 Pet. (U. S.) 
111 (1830); Wildes v. Savage, 1 Story, 22 (1839); Brown v. Ambler, 66 Md. 391, 7 Atl. 
903 (1887). 

149 Woodard v. Griffiths-Marshall Grain Commission Co., 43 Minn. 260, 45 N. W. 
433 (1890). 

150 2 Wheat. (U. S.) 66, 75 (1817). 

151 Prehn v. Royal Bank of Liverpool, L. R. 5 Ex. 92 (1870); Russell ». Wiggin, 
2 Story, 213 (1842). See 2 Sepcwicx, DAMAGEs, 9 ed., §§ 700, 707 (1912). 

See Stein ». Hambro’s Bank of Northern Commerce, 9 Lloyd’s List. Law Rep. 433, 
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the bills on the faith of the letter can maintain an action against 
the writer of the letter as drawer of the bills, and that no notice 
of dishonor or protest is necessary.“ The dicta of these cases 
are, however, contrary to well-settled principles governing parties 
to negotiable instruments, and the proposition is thoroughly un- 
sound.) 

4. Effect of Revocation of the Letter of Credit 


If the letter of credit is issued in the revocable form it constitutes 
a number of revocable offers. Will a revocation in respect to the 
seller, if the writer does not destroy or regain possession of the 
letter, revoke the offer to persons who purchase drafts in ignorance 
of the revocation? The seller has a power to communicate the 
offer. Must there be actual authority, or may the purchaser rely 





507 (K. B. D., decided Dec. 8, 1921, and Dec. 13, 1921). For the facts of this case see 
supra, p. 715 note 129b. Mr. Justice Rowlatt said in part: “I took time to consider 
whether the damages which the plaintiff [the seller] was entitled to recover were simply 
the money equivalent of the bill or whether they were the same damages as he would 
be entitled to as against a buyer for non-acceptance of the goods. . . . It seems to 
me that this is clearly a case of a simple contract to pay money upon the fulfillment 
of conditions which have been fulfilled. . . . The obligation of the bank is absolute, 
and is meant to be absolute, that when the documents are presented they have to 
accept the bill. That is the commercial meaning of it. . . . Therefore, it seems to me 
that the plaintiff is entitled to judgment for the amount of the bill, which should have 
been accepted, plus interest from the date it would have become due until to-day, 
and is entitled to the costs of the action.” 

In Urquhart, Lindsay & Co., Ltd. v. Eastern Bank, Ltd., 9 Lloyd’s List Law Rep. 
572 (K. B. D., decided Dec. 5, 1921), it was held that the seller could recover from the 
issuing bank damages for loss on materials thrown on the seller’s hands and also for 
loss of profits. 

In both of these cases the action was for a breach of contract to accept, which is 
the only action maintainable in England when the acceptance is not actually written 
on the draft. So far as damages are concerned, it would seem better to bring an action 
for breach of contract to accept rather than an action on the acceptance, even where 
such an action is possible under a letter of credit, for if the letter is treated as an accept- 
ance, only the face of the draft plus interest can be recovered, whereas if the action is 
brought for breach of contract to accept, the face of the draft may be recovered, or 
other items of damages may be recovered, such as loss of profits, loss of credit due to 
cancellation of the letter, and incidental expenses involved in procuring new credit. 

See also Belgian Grain & Produce Co., Ltd. v. Cox & Co., Ltd., 1 Lloyd’s List Law 
Rep. 256, 546 (C. A. 1919). 

18 See Exchange Bank v. Hubbard, 62 Fed. 112 (1894); Michigan Bank ». Ely, 
17 Wend. (N. Y.) 508, 512 (1837). 

188 Kirk v. Blurton, 9 M. & W. 284 (1841); Grist ». Backhouse, 4 Dev. & B. (N. C.) 
362 (1839); Siffkin v. Walker, 2 Camp. 308 (1809). See also 2 Ames, CASES ON BILLS 
AND NOTES, p. 873 (1894). 
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upon the apparently unrevoked letter? If the letter of credit 
is issued in the irrevocable form the same problem arises. There 
is a contract between the issuing and drawee banks and either 
the buyer or the seller — for this purpose it matters not whom. A 
revocation would consequently be a breach of contract in respect 
to the buyer or the seller for which there is a right of action. But 
wrong although it is, the writer has a power to revoke the offer 
to prospective accrediting parties which the letter of credit con- 
tains. Is it enough that the actual authority to the drawer has 
been terminated, or must the writer get the fact of revocation 
home to all those who may accept the apparent offer? If revoca- 
tion of actual authority is not enough, the writer’s only remedy, 
in those cases where the seller refuses to surrender or destroy the 
letter of credit and insists upon his contract rights, is the equitable 
relief of cancellation. And, although the power of the drawer is 
not technically a power coupled with an interest, it is doubtful 
if the writer could under the circumstances obtain cancellation 
in equity. The practical effect of inability to obtain cancellation 
would be specific performance of the contract and an irrevocable 
power in the seller. Again, suppose the amount for which the 
seller may draw has been exhausted but prior purchasers have 
neglected to indorse the draft on the letter. Is the writer to be 
bound to a subsequent bona fide purchaser? 

The cases are not altogether satisfactory. Where the letter 
is not intended to be shown, the seller must conform to his actual 
authority in order to bind the bank to the purchaser.“* Where 
the letter is intended to be shown, two cases seem to rest upon the 
theory of assignment and to measure the purchaser’s rights as 
assignee by the rights of the seller as assignor.° Where the letter 
contains no provision for indorsement but states that the writer 
will pay drafts to a designated aggregate amount, the purchaser 
takes the draft at his own risk that the amount has already been 
exhausted.’ If the letter requires that the number of the letter 
be indorsed on the drafts and that drafts drawn under the letter 
shall be indorsed thereon by purchasers, and the writer pays 





154 Nevada Bank v. Luce, 139 Mass. 488, 1 N. E. 926 (1885). 

155 First National Bank v. Clark, 61 Md. 400 (1883); Union Bank of Canada ». Cole, 
47 L. J. Q. B. 100 (C. A. 1877). 

156 Roman v. Serna, 40 Tex. 306 (1874); Ranger v. Sargent, 36 Tex. 26 (1871). 
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drafts which are not so indorsed and which were not taken by 
the purchaser on the faith of the letter, the writer is liable to 
subsequent purchasers because no contract had been formed 
with the first purchaser which exhausted the letter, and the letter 
is an outstanding continuing offer.’ The cases, therefore, seem to 
permit the generalization that a prospective purchaser of drafts 
drawn under a letter of credit may rely on the face of the letter. 
Thus, if the letter is issued in the revocable form a purchaser acts 
at his own risk that it has been revoked, but if it is issued in the 
irrevocable form it is, during the life of the letter, a continuing offer 
to all bona fide purchasers. 


IV 
RIGHTS OF THE ISSUING AND DRAWEE BANKS 


1. Relation of the Sales Contract to the Letter of Credit 
The sales contract is no part of the contract between the issuing 
and drawee banks and the seller. It does not form the consideration 
for the letter of credit. Nor is performance of the sales contract 
a condition precedent either of the letter of credit or of the buyer’s 
agreement to reimburse. The letter of credit is a wholly in- 


dependent contract. 

A considerable amount of litigation has recently arisen in Eng- 
land and in the United States over the relation of the sales contract 
to the letter of credit. Since the relation depends upon the terms 
of the two contracts in so far as they refer to each other, that is 
upon questions of fact and construction, the litigation upon this 
point is probably not at an end. It is therefore desirable to set 
forth briefly the more important recent cases in order to show the 
way in which the courts have been dealing with this problem. 

In the recent case of Lamborn v. Lake Shore Banking & Trust 
Co.” it is said: 

157 Bank of Seneca v. First National Bank of Carthage, 105 Mo. App. 722, 78 S. W. 
1092 (1904); Omaha National Bank ». First National Bank, 59 Ill. 428 (1871). 

158 Bank of Taiwan v. Gorgas-Pierie Mfg. Co., 273 Fed. 660 (1921); Bank of Plant 
City v. Canal-Commercial Trust & Savings Bank, 270 Fed. 477 (1921); Lamborn 
v. Lake Shore Banking & Trust Co., 196 App. Div. 504, 188 N. Y. Supp. 162 (1921); 
Imbrie v. Nagase & Co., 187 N. Y. Supp. 692 (1921); American Steel Co. ». Irving 
National Bank, 266 Fed. 41 (1920); Frey & Son v. Sherburne Co. and the National 
City Bank, 193 App. Div. 849, 184 N. Y. Supp. 661 (1920); Baring v. Lyman, Fed. 
Cas. No. 983 (1841). 

189 196 App. Div. 162, 188 N. Y. Supp. 162, 163, 164 (1921). 
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“This letter of credit constitutes the sole contract with the shipper, 
and . . . the bank issuing the letter of credit has no concern with any 
question which may arise between the vendor and the vendee of the 
merchandise for the purchase price for which the letter of credit was 
issued. . . . It is clear that the defendant is not under obligation to 
investigate and ascertain whether the contract between the vendor and 
vendee has been fulfilled.” 


In another recent case, Imbrie v. D. Nagase & Co., Lid.,®© it 
is said: 
“‘A bank issuing a letter of credit is in no way concerned with any 


contract existing between the buyer and seller. . . . Disputes between 
buyer and seller are likewise no concern of it.” 


In American Steel Co. v. Irving National Bank,®” the buyer 
procured an irrevocable letter of credit authorizing the seller to 
draw on the issuing bank, drafts to be accompanied by specified 
shipping documents. Acceptance was subsequently refused by the 
bank. In an action by the seller against the bank, the bank set 
up as defenses that the seller failed to make shipment of the mer- 
chandise within the time limited by the sales contract, and that, 
by reason of federal prohibition of exports from the United States 
of tin plates, the subject matter of the sales contract, the perform- 
ance of the sales contract became impossible inasmuch as the buyer 
was unable to obtain a license permitting the export of merchandise 
within the time required by that contract. The court dismissed 
the first defense as having no basis in fact. The second defense 
was held to be bad. 

Circuit Judge Rogers said: 


“The second defense, that the contract became impossible of execu- 
tion, inasmuch as the MacDonnell Corporation [the buyer] was unable 
to obtain a license from the United States government permitting the 
export of the tin plate, is wholly inconsequential. The liability of the 
bank on the letter of credit as agreed upon between plaintiff and defend- 
ant was absolute from the time it was issued, and it was quite immaterial 
whether the defendant could export the tin or not... . The defend- 
ant in effect seeks to read into the contract a provision that the plaintiff’s 
rights under the letter of credit should be subject to the superior right 





160 196 App. Div. 380, 187 N. Y. Supp. 692, 695 (1921). 
1607 266 Fed. 41 (1920). 160? 266 Fed. 41, 43, 44 (1920). 
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of the MacDonnell Chow Corporation to modify the contract which the 
bank had made with the plaintiff. We do not so understand the law.” 


The relation of the sales contract to the letter of credit and the 
distinct and independent aspects of the two contracts are well 
brought out by two recent New York cases, the so-called Sugar 
Injunction Cases. 

In Frey & Son v. E. R. Sherburne Co. and the National City 
Bank ” the buyer, a Maryland corporation, entered into a written 
sales contract in New York with the seller, a Massachusetts cor- 
poration. The buyer purchased 350 tons of Java sugar, shipments 
to be made from Java by steamer or steamers to New York in 
five separate shipments. Payment was to be made in cash in New 
York on presentation of a warehouse receipt or delivery order and 
the buyer was to furnish an irrevocable letter of credit for the full 
amount of the invoice. The sales contract also provided that if 
any shipment should be delayed beyond a specified time by un- 
foreseen circumstances the buyer should have the option of can- 
celling such portion of the contract or of taking the sugar without 
claim to damages. The buyer procured a letter of credit from the 
National City Bank authorizing the seller to draw upon that bank. 
The letter of credit was silent as to the provision for cancelling 
shipments. One shipment was delayed. The buyer cancelled that 
shipment under his option. The seller threatened nevertheless to 
draw the draft upon the bank and to negotiate it. The buyer 
sought to restrain the seller from drawing the draft and the bank 
from honoring or paying any drafts which may have been drawn 
and which may then be in the hands of third parties. The court 
denied the injunction. 

Mr. Justice Greenbaum, writing the opinion of the’ court, 
said ; 160° 


“Tt is equally clear here that the bank issuing the letter of credit is 
in no way concerned with any contract existing between the buyer and 
the seller. The bank may only be held liable in case of a violation of 
any of the terms of the letter of credit. It would thus follow that if the 
bank paid any drafts violative of the terms of the letter, the buyer would 
have recourse to the bank in an action for damages for the breach of 





160° 193 App. Div. 849, 184 N. Y. Supp. 661 (1920). 
160% 193 App. Div. 849, 853, 854, 184 N. Y. Supp. 661 (1920). 
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its contract. Similarly, if the defendant Sherburne Company [the seller] 
violated its contract with the plaintiff, [the buyer] the latter has a remedy 
in an action at law for damages against the defendant. It is not alleged 
in the complaint that the National City Bank is in financial difficulties. 
Nor is it alleged that the Sherburne Company is not financially able to 
respond to damages. . . . Interests of innocent parties who may hold 
drafts upon the letter of credit should not be made to suffer by reason 
of rights that may exist between the parties to the contract of sale in 
reference to which the letter of credit was issued. It would be a calamity 
to the business world if for every breach of a contract between buyer 
and seller a party may come into a court of equity and enjoin payments 
on drafts drawn upon a letter of credit issued by a bank which owed no 
duty to the buyer in respect of the breach. The parties should be re- 
mitted upon their claims for damages to an action at law.” 


In Gambrill Mfg. Co. v. American Foreign Banking Corporation 
Impleaded with E. R. Sherburne Co.%” the facts were practically 
the same as those in the preceding case. The buyer sought to 
restrain the seller from drawing and negotiating the drafts because 
of an alleged breach of the sales contract. The court examined 
the provisions of the sales contract and declined to issue the injunc- 
tion because of the construction which the court put upon that 
contract. 

In other words, the buyer cannot enjoin the drawing and nego- 
tiating and acceptance of drafts under the letter of credit con- 
tract unless there has been a breach or a non-performance of the 
letter of credit contract, or unless a condition of that contract 
has not been met. But the seller may be enjoined by the buyer 
from drawing and negotiating drafts if there has been a breach or 
non-performance of the sales contract, or if a condition of that 
contract has not been met. 


A recent English case very neatly brings out the relation between 
the sales contract and the letter of credit. In National Bank of 
South Africa v. Banca Italiana Disconto ™/ the seller had sold to 
one Gaslini in Genoa a cargo of China sesamum seed. Bills of 
lading were taken out to the order of the shipper, to notify Gaslini. 





160° The trial court gave an injunction against the seller but denied an injunction 
against the bank. 113 Misc. 448 (1920). The Appellate Division reversed the judg- 
ment in respect to the seller. 194 App. Div. 425 (1920). 

160f g Lloyd’s List Law Rep. sor (K. B. D., decided Dec. 9, 1921). 
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Subsequently the contract between the shipper and Gaslini was 
cancelled. The seller then entered into a sales contract with the 
present buyer in respect to the same goods. Payment was to be 
made by four months’ sight drafts on confirmed credits, drafts 
to be accepted against delivery order or bill of lading. The buyer 
procured a letter of credit from the Banca Italiana Disconto, au- 
thorizing the seller to draw on the National Bank of South Africa 
in London. This credit was duly confirmed. The letter of credit 
differed from the sales contract in that it provided for payment 
against delivery order and fire policy or equivalent documents. The 
seller presented drafts with bills of lading to the South African bank. 
This bank took the papers but required the seller to give an indem- 
nity, since the papers did not correspond to the requirements of the 
letter of credit. The buyer refused to pay for the goods and in- 
structed the Italian bank not to pay. The goods were sold at a 
loss and the South Africa bank claimed against the seller on the 
indemnity and against the Italian bank on the letter of credit. Both 
parties brought in the buyer. Mr. Justice Bailhache gave judgment 
on the indemnity against the seller but dismissed the claim against 
the Italian bank. The seller then claimed against the buyer for 
procuring the letter of credit in terms different from the sales con- 
tract. The court gave judgment against the buyer for the price. 

Mr. Justice Greer said: ©” 

“The result is that the defendants [the seller] are in the same posi- 
tion as if they had never had the money at all. But as between the 
defendants and the third parties, [the buyer] they had done all that was 
required of them under the contract. They had delivered a good bill 
of lading to the bank and were entitled to be paid. They have not been 
paid in the result, and it is not open to the third parties to say that the 
delivery of this bill of lading to the bank was not a proper delivery which 
entitled the defendants to their money, because the third parties by 
their conduct represented that the bank had authority to accept the 
documents which were deliverable under the contract.” 

In Urquhart, Lindsay & Co., Lid. v. Eastern Bank, Lid., the court 
said ; 16% 


“In my view, the defendants [issuing bank] committed a breach of 





1607 9 Lloyd’s List Law Rep. sor, 506 (1921). 
160% 9 Lloyd’s List Law Rep. 572 (K. B., 1921). For the facts of this case see 
supra p. 715 note 129). 
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their contract with the plaintiffs [the seller} when they refused to pay the 
amount of the invoices as presented. Mr. Stuart Brown contended that 
the letter of credit must be taken to incorporate the contract between the 
plaintiffs and their buyers, and that, according to the true meaning of 
that contract, the amount of any increase claimed in respect of an alleged 
advance in manufacturing costs was not to be included in any invoice 
to be presented under the letter of credit, but was to be the subject of 
subsequent independent adjustment. 

“The answer to this is that the defendants undertook topay theamount 
of invoices for machinery without qualification, the basis of this form 
of banking facility being that the buyer is taken, for the purposes of all 
questions between himself and his banker or between his banker and 
the seller, to be content to accept the invoices of the seller as correct. 
It seems to me that so far from the letter of credit being qualified by 
the contract of sale, the latter must accommodate itself to the letter 
of credit. The buyer having authorized his banker to undertake to 
pay the amount of the invoice as presented, it follows that any adjust- 
ment must be made by way of refund by the seller and not by way of 
retention by the buyer.” 


The analysis of these cases follows necessarily from the analysis 
that the letter of credit is a contract between the bank and the seller 
with consideration moving from the buyer to the bank. Non-per- 
formance or improper performance ™ of the sales contract, in and 
of itself, is no defense in an action against the bank by the seller™ 
or by the purchaser,’ and is no ground for equitable relief in the 
form of injunction by the buyer against the bank’s performance of 
its letter of credit contract. 

This is the result upon the decisions. But a difference might 
well be made between cases in which the seller, as the accredited 
party, is proceeding against the issuing or drawee banks and cases 
in which the purchasing bank, as the accrediting party, is suing. 
There are two distinct letter of credit contracts: one between the 





161 Frey & Son v. Sherburne Co. and National City Bank, 193 App. Div. 849, 184 
N. Y. Supp. 661 (1920). 

162 American Steel Co. v. Irving National Bank, 266 Fed. 41 (1920). 

163 Maitland v. Chartered Bank, 38 L. J. Ch. 363 (1869). 

164 Frey & Son v. Sherburne Co. and National City Bank, 193 App. Div. 849, 184 
N. Y. Supp. 661 (1920); Maitland v. Chartered Bank, L. J. Ch. 363 (1869). 

Compare National City Bank v. Partola Mfg. Co., 191 App. Div. (N. Y.) 424 
(1920); Higgins v. Steinhardter, 106 Misc. (N. Y.) 168 (1919), Welsh »v. Gossler, 89 
N. Y. 540 (1882). 
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issuing and drawee banks and the seller; the other between the 
issuing and drawee banks and the purchasing bank. In order to 
charge the purchasing bank with the terms of the sales contract, 
that contract should be an express condition precedent to the 
letter of credit contract. But as between issuing and drawee banks 
and the seller the sales contract might well be construed as an 
implied condition of the letter of credit. But courts have not 
made this distinction. 


2. Conditions 


The sales contract, in whole or in part, may be made an ex- 
press condition precedent to the liability of the issuing and 
drawee banks on the letter of credit and of the buyer on the agree- 
ment to reimburse. Usually the conditions are contained in the 
letter of credit, and no express conditions are contained in the 
buyer’s agreement. But since this agreement refers to the letter 
of credit and agrees to its terms, both instruments must be read 
together, and this is sufficient to make the conditions of the letter 
of credit conditions precedent to the buyer’s liability to put the 
bank in funds. 

The essential thing is that the condition must be a condition of 
the letter of credit, and not simply a condition of some other 
contract, such as the sales contract. 

“A party who is entitled to draw against a letter of credit must 
strictly observe the terms and conditions under which the credit 
is to become available, and if he does not, and the bank refuses 
to honor his draft, he has no cause of action against the bank.” 1 
The conditions ‘‘cannot be departed from with safety to the mer- 
cantile community.” 1 

If the condition is construed as a condition precedent to per- 
formance of the letter of credit contract, courts require the strictest 
compliance.’ It has been held, for example, that the issuing 





165 Lamborn v. Lake Shore Banking & Trust Co., 196 App. Div. 162, 188 N. Y. 
Supp. 162, 164 (1921). 

166 Murdock ». Mills, 11 Metc. (Mass.) 5, 13 (1846). 

167 People’s Savings Bank & Trust Co. v. Landstreet, 87 So. 227 (Fla., 1920); 
Palmer v. Rice, 36 Neb. 844, 55 N. W. 256 (1893); Lindley v. First National Bank, 
76 Iowa, 629, 41 N. W. 381 (1889); Brown v. Ambler, 66 Md. 391, 7 Atl. 903 (1887); 
Germania National Bank v. Taaks, ror N. Y. 442, 5 N. E. 76 (1886); Craig ». Marx, 
65 Tex. 649 (1886); First National Bank v. Bensley, 2 Fed. 609 (1880); Brinkman ». 
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and drawee banks and the buyer are under no liability where the 
letter of credit provided that bills of lading,’®* or inspection cer- 
tificates,’®° should be attached to the draft and no bill of lading 
or inspection certificate was attached; where the draft was for 
a larger amount than was provided in the letter of credit; !”° where 
the letter of credit provided for shipment to one port and the bills 
of lading showed the destination of the ship to be another port; *” 
where the letter of credit provided for shipment of produce to 
be bought and paid for by the seller and the produce was not 
bought and paid for by the seller;!”? where the letter of credit 
provided for stock to be shipped and no stock was actually 
shipped; ?”* where the letter of credit provided for shipment of yel- 
low pine flooring and the bill of lading read yellow pine lumber; !” 
where the letter of credit provided for shipment of silk goods of 
a certain width stripe and the invoice was silent on this point; !” 
where by custom certain action on the part of the seller was pre- 
cluded.!”8 





Hunter, 73 Mo. 172 (1880); Lockwood v. Brownson, 53 Tex. 523 (1880); Michigan 
Bank v. Estate of Leavenworth, 28 Vt. 209 (1855); Murdock ». Mills, 11 Metc. (Mass.) 
5 (1846); Ulster County Bank v. McFarlan, 3 Den. (N. Y.) 553 (1846). Compare 
Krakauer v. Chapman, 16 App. Div. 115, 45 N. Y. Supp. 127 (1897). 

For recent cases construing the conditions of letters of credit see Stein ». Hambro’s 
Bank of Northern Commerce, 9 Lloyd’s List Law Rep. 433 (K. B. D., decided Dec. 
8, 1921); Urquhart, Lindsay & Co., Ltd. v. Eastern Bank, Ltd., 9 Lloyd’s List Law 
Rep. 572 (K. B. D., decided Dec. 5, 1921); National Bank of South Africa v. Banca 
Italiana Disconto, 9 Lloyd’s List Law Rep. sor (K. B. D., decided Dec. 9, 1921). 
Belgian Grain & Produce Co., Ltd. ». Cox & Co., Ltd., 1 Lloyd’s List Law Rep. 
256, 546 (C. A. 1919); National Bank of Egypt v. Hannevig’s Bank, Ltd., 1 Lloyd’s 
List Law Rep. 69 (C. A. 1919). See also Higgins v. Steinhardter, 106 Misc. 168 
(N. Y., 1919). 

168 First National Bank v. Bensley, 2 Fed. 609 (1880); Murdock ». Mills, 11 Metc. 
(Mass.) 5 (1846). 

169 Craig v. Marx, 65 Texas, 649 (1886). 

170 People’s Savings Bank & Trust Co. ». Landstreet, 87 So. 227 (Fla., 1920); 
Brinkman v. Hunter, 73 Mo. 172 (1880). 

im Brazilian & Portuguese Bank v. British & American Exchange Banking Corpo- 
ration, 18 L. T. R. 823 (1868). 

17 Chartered Bank of India, Australia & China ». Macfayden & Co., 64 L. J.Q. B. 
367 (1895). 

1% Burke v. Utah National Bank, 47 Neb. 247, 66 N. W. 295 (1896). 

1% Brown v. Ambler, 66 Md. 391, 7 Atl. 903 (1887). 

175 International Banking Corporation »v. Irving National Bank, 274 Fed. 122 
(1921). 

176 First National Bank »v. Fiske, 133 Pa. St. 241, 19 Atl. 554 (1890). 
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The seller!” and the purchaser of drafts '’* are both subject 
to the conditions, but on different theories if the letter of credit 
is of the irrevocable type. The seller has a contract right. Hence 
it may be possible to relax somewhat the strictness of the con- 
ditions.!”” The condition is precedent to performance on the part 
of the writer,-and a number of things may make it inequitable 
for the writer to insist on the condition.'*° But the purchaser as 
offeree has no contract right. The condition as to him is precedent 
to the formation of the contract. The strictest compliance will be 
required,!*! and inequitable conduct of the writer is of no moment. 
If the condition becomes impossible of performance no contract 
can arise. 


3. Conduct of the Buyer 


Insolvency of the buyer and consequent failure of considera- 
tion,!®? and the state of accounts between the bank and the buyer 
are no defenses to the letter of credit against the seller 1 or against 





177 Lamborn v. Lake Shore Banking & Trust Co., 196 App. Div. 504, 188 N. Y 
Supp. 162 (1921). 

178 International Banking Corporation v. Irving National Bank, 274 Fed. 122 
(1921); People’s Savings Bank & Trust Co. v. Landstreet, 87 So. 227 (Fla., 1920); 
Burke v. Utah National Bank, 47 Neb. 247, 66 N. W. 295 (1896); Chartered Bank 
of India, Australia & China ». Macfayden & Co., 64 L. J. Q. B. 367 (1895); First 
National Bank ». Fiske, 133 Pa. St. 241, 19 Atl. 554 (1890); Lindley v. First National 
Bank, 76 Iowa, 629, 41 N. W. 381 (1889); Brown v. Ambler, 66 Md. 391, 7 Atl. 903 
(1887); Germania National Bank v. Taaks, ror N. Y. 442, 5 N. E. 76 (1886); First 
National Bank v. Bensley, 2 Fed. 609 (1880); Brinkman v. Hunter, 73 Mo. 172 (1880); 
Lockwood v. Brownson, 53 Texas, 523 (1880); Brazilian & Portuguese Bank ». British 
& American Exchange Banking Corporation, 18 L. T. R. 823 (1868); Michigan State 
Bank v. Estate of Leavenworth, 28 Vt. 209 (1855); Murdock ». Mills, rr Metc. (Mass.) 
5 (1846); Ulster County Bank ». McFarlan, 3 Den. (N. Y.) 553 (1846). But see 
Parker v. Greele, 5 Wend. (N. Y.) 414 (1830). 

179 See Krakauer v. Chapman, 16 App. Div. 115, 45 N. Y. Supp. 127 (1897). 

‘80 See Friedlander v. Bank of Australasia, 8 C. L. R. 85 (H. C. Australia, 1909). 

181 Lindley v. First National Bank, 76 Iowa, 629, 41 N. W. 381 (1889); Brinkman 
v. Hunter, 73 Mo. 172 (1880); Lienow ». Pitcairn, Fed. Cas. No. 8341 (1832). See 
First National Bank v. Clark, 61 Md. 400 (1883). 

18 In re Agra & Masterman’s Bank, Ex parte Asiatic Banking Corporation, L. R. 
2 Ch. App. 391 (1867); Russell ». Wiggin, 2 Story, 213 (1842). But see contra, Duncan 
v. Edgerton, 19 N. Y. Super. Ct. 36 (1860) (semble). 

18 American Steel Co. v. Irving National Bank, 266 Fed. 41 (1920); Im re Agra 
& Masterman’s Bank, Ex parte Asiatic Banking Corporation, L. R. 2 Ch. App. 391 
(1867). 

18 American Steel Co. v. Irving National Bank, 266 Fed. 41 (1920). 
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the purchaser.!* Nor is the state of accounts between the buyer 
and the seller a defense to the buyer against the bank.'* The 
letter of credit is an independent contract between the issuing 
and drawee banks and the seller. 

The effect of fraud on the part of the buyer in procuring the 
letter of credit has already been discussed under the rights of the 
seller against the issuing and drawee banks.!*’ 

Where the commission has not been paid in advance, as soon 
as the drafts are negotiated the right of the issuing bank to com- 
missions arises, although the buyer should afterwards settle with 
the seller and with the purchasing bank and destroy the drafts. 
The commission is for the risks.'** 

Where the buyer by his conduct makes performance by the seller 
of a condition precedent to the letter of credit impossible, the 
bank, having waived the condition, may recover from the buyer.}*® 
This result must be explained on the ground that the buyer has 
rendered the condition precedent to his own agreement to reimburse 
impossible of performance. This is another indication of the 
general tendency to treat the transaction which gives rise to a 
letter of credit as a contract between the bank, the seller, and the 
buyer, for if the buyer’s promise were a mere conditional offer, 
his conduct in preventing the condition from being performed 
could be of no moment. The offer would simply be impossible 
of acceptance. 

4. Conduct of the Seller 

The issuing bank may recover from the buyer if it strictly com- 
plies with its contract. What amounts to compliance? The 
alleged improper performance of the sales contract is no defense 





185 Miltenberger v. Cooke, 18 Wall. (U. S.) 241 (1873); Im re Agra & Masterman’s 
Bank, Ex parte Asiatic Banking Corporation, L. R. 2 Ch. App. 391 (1867). 

186 Palmer v. Rice, 36 Neb. 844, 55 N. W. 256 (1893). 

187 See 35 Harv. L. REv. 569, 573, 579-581, 583 (March, 1922). 

188 Baring v. Lyman, Fed. Cas. No. 983 (1841). 

18° Friedlander v. Bank of Australasia, 8 C. L. R. 85 (H. C. Australia, 1909). 

199 Munroe v. Bonanno, 16 App. Div. 421, 45 N. Y. Supp. 61 (1897) (mistake); 
Bank of Montreal v. Recknagel, 109 N. Y. 482, 17 N. E. 217 (1888); Gelpcke v. Quen- 
tell, 74 N. Y. 599 (1878); Johnson v. Blakemore, 28 La. Ann. 140 (1876); Ulster Bank 
v. Synnott, I. R. 5 Eq. 595 (1871); Ex parte Agra Bank, In re Barber & Co., L. R. 
9 Eq. 725 (1870); De Tastett v. Crousillat, Fed. Cas. No. 3828 (1807). For a case 
involving the relation between the issuing bank and the drawee bank see National 
Bank of Egypt v. Hannevig’s Bank, Ltd., 1 Lloyd’s List Law Rep. 69 (C. A. 1919). 
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to the issuing or drawee banks or to the buyer unless the perform- 
ance is an express condition precedent of the letter of credit. But 
active misconduct of the seller in forging or altering bills of lading 
or other shipping documents is not so easily disposed of. The buy- 
er’s agreement to reimburse the issuing bank usually contains an 
express provision that the bank shall be under no liability in respect 
to goods or shipping documents.’ Even in the absence of such 
provision it is held that the bank assumes no responsibility in 
respect to forged 1 or altered 1 bills of lading, or other shipping 
documents,™ or defects in quality * or quantity of the goods.’ 
That the bank is not legally responsible for defects in quality and 
quantity of the goods seems plain. Actual shipment of specified 
goods may of course be made a condition precedent of the buyer’s 
agreement to reimburse,!” or of the letter of credit,!®* and the 
promisor may insist upon strict compliance. Where there is such 
a condition, the purchasing, issuing, and drawee banks may not 
rely simply on the documents. They act at their own risk that 
the condition has been performed. In the usual case, however, 
where there is no such condition the issuing and drawee banks’ 
undertaking is to accept and pay specified drafts with specified 
shipping documents attached, and the banks may therefore rely 
on the face of the documents.’ The case of forged documents 





19 For a case where the express provision had a legal effect different from the 
effect if there had been no provision, and an effect contrary to the intention of the 
parties, see Borthwick v. Bank of New Zealand, 17 T. L. R. 2 (1900). 

1% Ulster Bank v. Synnott, I. R. 5 Eq. 595 (1871); Craig v. Sibbett, 15 Pa. St. 238 
(1850). See Guaranty Trust Co. ». Hannay, [1918] 2 K. B. 623 (C. A.); Woods ». 
Thiedemann, 1 H. & C. 478 (1862). Compare Allen v. Hornor, 2 McGloin (La.) 177 
(1884). 

1% Young 2. Slate 63 Ala. 519 (1879). 

1% Basse and Selve v. Bank of Australasia, 90 L. T. R. 618 (K. B. 1904). 

19% Bank of Plant City v. Canal-Commercial Trust & Savings Bank, 270 Fed. 477 
(1921); American National Bank of Macon, Georgia ». Pillman, 176 Mo. App. 430, 
158 S. W. 433 (1913); Benecke v. Haebler, 38 App. Div. 344, 166 N. Y. Supp. 631 
(1899). 

196 Lemon Importing Co. v. Garfield Savings Bank, 105 Misc. 627, 173 N. Y. Supp. 
551 (1919); Borthwick v. Bank of New Zealand, 17 T. L. R. 2 (1900). 

197 Bank of Montreal v. Recknagel, 109 N. Y. 482, 17 N. E. 217 (1888). 

198 Bank of Montreal ». Recknagle, 109 N. Y. 482, 17 N. E. see (1888); Allen v. 
Hornor, 2 McGloin (La.) 177 (1884). 

199 International Banking Corporation ». Irving National Bank, 274 Fed.122 (1921); 
Bank of Plant City ». Canal-Commercial Trust & Savings Bank, 270 Fed. 477 (1921); 
Young v. Lehman, 63 Ala. 519 (1879); Ulster Bank v. Synnot, I. R. 5 Eq. 595 (1871). 
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is not so plain. The issuing and drawee banks, having accepted 
or paid, a forged draft under a letter of credit cannot charge the 
buyer. And it may be argued that the same result should follow 
where the shipping documents are forged, that the agreements 
of the banks and of the buyer are to pay drafts accompanied by 
genuine shipping documents, and that consequently where the 
shipping documents are forged neither the issuing nor the drawee 
banks can be held by the purchasing bank, nor can the buyer be 
held by the issuing bank, and that if the buyer or the issuing and 
purchasing banks pay in ignorance of the forgery they may re- 
spectively recover back the money so paid as money paid under 
an essential error. But the great weight of authority is to the 
effect that the ultimate risk in respect to forged shipping documents 
is on the buyer. The purchasing, issuing, and drawee banks are 
not selling goods or shipping documents but are surrendering 
security. The purchasing bank, having in good faith taken the 
shipping documents, which purport to be genuine ard are regular 
on their face, may recover from the issuing and drawee banks,” 
and the issuing bank may recover from the buyer. This result 
has been explained on the ground that the buyer, having selected 
his seller, should be responsible for his acts in respect to shipping 
documents; * and that, when the money has been paid under 
mistake as to genuineness of shipping documents, the error is 
collateral and not essential.?™ The better reason is that the exi- 
gencies of commerce demand that the loss should not fall on the 
banks. Any other result would unduly hamper business.”” 





200 British Linen Co. v. Caledonian Insurance Co., 4 Macq. 107 (1861); Orr & 
Barber v. Union Bank of Scotland, 1 Macq. 513 (1854). 

201 Bank of Plant City v. Canal-Commercial Trust & Savings Bank, 270 Fed. 477 
(1921); First National Bank ». Fiske, 133 Pa. St. 241, 19 Atl. 554 (1890); Brown ». 
Ambler, 66 Md. 391, 7 Atl. 903 (1887); Young v. Lehman, 63 Ala. 519 (1879); Craig 
v. Sibbett, 15 Pa. St. 238 (1850). See Wiruiston, SALES, § 435 (1909). 

202 Basse and Selve v. Bank of Australasia, 90 L. T. R. 618 (K. B. 1904). 

208 Basse and Selve v. Bank of Australasia, 90 L. T. R. 618 (K. B. 1904); Ulster 
Bank »v. Synnott, I. R. 5 Eq. 595 (1871). Compare with the question of the effect 
of fraud of the buyer in procuring the letter of credit. 

204 Springs, ». Hanover National Bank, 145 App. Div. 188, 130 N. Y. Supp. 87 
(1911). 

205 Young v. Lehman, 63 Ala. 519 (1879). 
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5. Right to the Goods 


The sales contract and the letter of credit may provide that 
the goods shall be shipped on bills of lading to the order of the 
buyer, or to the order of the seller and indorsed in blank, or to 
the order of the issuing bank. Generally it is provided that the 
bills of lading shall be made to the order of the issuing bank. Prior 
to acceptance, the purchasing bank, in such a case, has a pledgee’s 
right to the goods represented by the shipping documents. After 
acceptance, the shipping documents do not follow the draft. The 
issuing bank has the right to the goods: If the drawee bank should 
become insolvent the purchasing bank’s only right is on the bill 
of exchange. The goods are not held in trust for holders of the 
drafts. A letter of credit account is in no respects a trust account.” 

After acceptance, what is the relation in respect to the goods 
between the issuing bank and the buyer? The buyer’s agreement 
with the bank provides that legal title shall remain in the issuing 
bank until the buyer puts the bank in funds to meet the drafts 
drawn under the letter of credit. As between the buyer and the 
issuing bank, the buyer is in reality beneficial owner and the issuing 
bank has only a bare legal title for security. The relation is essen- 
tially that of mortgagor and mortgagee. The bank may insist 
on holding the goods until the buyer carries out his agreement. 
But such insistence is to the interest of neither the buyer nor the 
bank. It is therefore the usual practice for the issuing bank, as 
soon as the goods arrive, to deliver them to the buyer on a bailee 
(more properly agency) receipt or on a trust receipt. If a bailee 
or agency receipt is employed, the buyer is simply bailee with a 
power of sale who has undertaken to remit proceeds to the bailor 
as fast as the goods are sold. If a trust receipt is employed, the 
buyer is given legal title as trustee with power to sell and hold the 
proceeds in trust for the bank. In either case, if the transaction is 
given effect according to its purport the bank is protected if the 
buyer should become insolvent. But in essence the transaction 
is a mortgage with the mortgagor in possession. At common law 
the bank is protected. The transaction should however be within 





206 Ex parte Dever, In re Suse, 13 Q. B. D. 766 (C. A. 1884); In re Barned’s 
Banking Co., Banner & Young v. Johnston, L. R. 5 H. L. 157 (1871); In re Barned’s 
Banking Co., Coupland’s Claim, L. R. 5 Ch. App. 167 (1869). 
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the chattel mortgage recording acts, and if unrecorded, the bank 
should be allowed to file a claim against the buyer only as a general 
creditor.” The tendency of the courts, however, is to consider 
the issuing bank as full beneficial and legal owner of the goods, 
with a contract right in the buyer, and therefore to give effect to 
the transaction as a bailment or a trust.” 


V 


THE SURETYSHIP ELEMENT IN THE LETTER OF 
CREDIT TRANSACTION 


If one or more of the banks become insolvent, or if there is an 
extension of time, or a release of securities, or an attempted assign- 
ment of the letter of credit, it may be important to determine whether 
there is a suretyship relation between the parties. 

It is arguable that when the sales contract provides that the buyer 
shall procure a letter of credit the seller agrees to accept payment 
exclusively in that manner. The contract right against the bank is 
payment. The seller henceforth looks only to the bank, and the 
bank looks to the buyer.” If this explanation of the transaction 
is correct, the issuing and drawee banks would not be sureties for 
the buyer in any sense. If, however, the seller has a right to proceed 
against the buyer for the purchase price of the goods, there is between 
the bank and the buyer suretyship in its broad sense. Both are 
liable for the same debt. As between the buyer and the issuing 
bank the buyer should ultimately pay. The buyer is therefore 
principal, and the issuing bank is surety. But when the buyer 
pays the purchase price to the issuing bank the bank becomes puin- 
cipal and the buyer is surety. That the bank is not a guarantor, 





207 In re Bettman-Johnson Co., Petition of Goldman, Sachs & Co., 250 Fed. 657 
(1918). See Wituiston, SALES, § 437 (1909), for the buyer’s power to deal with 
documents and with goods entrusted to him under a trust receipt, and the probable 
effect of the Uniform Sales Act thereon. 

208 Vaughan v. Massachusetts Hide Corporation, 209 Fed. 667 (1913); Moors ». 
Drury, 186 Mass. 424, 71 N. E. 810 (1904); Mershon v. Moors, 76 Wis. 502, 45 N. W. 
95 (1890); New Haven Wire Co. Cases, 57 Conn. 352, 18 Atl. 266 (1889); Moors ». 
Wyman, 146 Mass. 60, 15 N. E. 104 (1888); Moors v. Kidder, 106 N. Y. 32, 12 N. E. 
818 (1887). 

209 See Hindley & Co. ». Tothill, Watson & Co., 13 N. Z. L. R. 13 (C. A. 1894); 
contra, Bell v. Moss, 5 Whart. (Pa.) 189 (1839); Birckhead v. Brown, 5 Hill (N. Y.) 


634 (1843). 
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or surety in the narrow sense, is clear. Its obligation is primary 
and not secondary, even though the word guaranty is used.” 

Whatever may be the situation between the buyer and the banks, 
it is clear that under the indirect import and the direct export letters 
of credit there is a suretyship relation between the issuing and 
drawee banks. If no relation of principal and agent exists between 
them, but nevertheless the drawee bank issues its own irrevocable 
or confirmed letter of credit, the seller has two rights prior to accept- 
ance and payment: one against the drawee bank, and the other 
against the issuing or credit-opening bank. The obligation of the 
issuing bank is in the nature of a secondary or conditional obligation, 
and the obligation of the drawee bank is in the nature of a primary 
or unconditional obligation. As between themselves the issuing 
bank is principal and the drawee bank is surety. If in issuing the 
indirect import letter of credit the issuing bank acts as agent for 
the drawee bank, the drawee bank is principal and the issuing bank 
is guarantor in the narrow sense. If there is also an obligation 
running from the buyer to the seller, and if no relation of principal 
and agent exists between the banks, then as between buyer, issuing 
bank, and drawee bank, the buyer is principal, the issuing bank 
is surety, and the drawee bank is surety for the issuing bank or 
sub-surety and not aco-surety. But if the relation of principal and 
agent exists, the buyer is principal, the drawee bank is surety, and 
the issuing bank is guarantor for the drawee bank or a sub-surety 
and not a co-surety. 

The chief importance of a determination of the suretyship element 
relates to the question of assignability of the letter of credit. 

. VI 
ASSIGNABILITY OF THE LETTER OF CREDIT 

Story in writing of letters of credit has said:™ 

“In respect to letters of credit, which are in common use in our 
commerce with foreign countries, it may be stated that a letter of 

210 Bank of Italy v. Merchants’ National Bank, 113 Misc. 314, 185 N. Y. Supp. 43 
(1920); 188 N. Y. Supp. 183 (1921). See Lafargue v. Harrison, 70 Cal. 380, 11 Pac. 
636 (1886). See also Lonsdale v. Lafayette Bank, 18 Ohio, 126 (1849). A sales con- 
tract may of course be guaranteed by.a bank. Moers v. Den Norske Handelsbank, 
191 App. Div. 114, 180 N. Y. Supp. 743 (1920). For clear cases of offers for guaranties 
see Holmes v. Schwab & Sons, 141 Ga. 44, 80 S. E. 313 (1913); Adams v. Jones, 12 Pet. 


(U. S.) 207 (1838); Douglass ». Reynolds, 7 Pet. (U. S.) 113 (1833). 
41 Story, Bits oF EXCHANGE, 3 ed., § 459 (1853). 
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credit (sometimes called a bill of credit) is an open letter of request, 
whereby one person (usually a merchant or .a banker) requests some 
other person or persons to advance monies, or give credit, to a third 
person, named therein, for a certain amount, and promises that he will 
repay the same to the person advancing the same, or accept bills drawn 
upon himself, for the like amount. It is called a general letter of credit 
when it is addressed to all merchants, or other persons in general, 
requesting such advance to a third person; and it is called a special 
letter of credit, when it is addressed to a particular person by name, 
requesting him to make such advance to a third person.” 


Daniel adds: 2!” 


“Letters of credit are instruments of frequent use in commerce, and 
while not possessing all the characteristics of negotiability which per- 
tain to bills and notes, partake of them to such an extent as to be 
necessarily classed as negotiable instruments.” 


This definition and classification of letters of credit, in common 
with all such definitions and classifications, is concerned only with 
the second aspect of the letter of credit: the relation between the 
writer of the letter and the accrediting party. If the promise to 
purchasers of drafts drawn by the accredited party is a general 
or open promise, any person may accept the offer and enter into 


contractual relations with the writer. It is in this sense that Daniel 
and Story used the term negotiable. A letter of credit is in no 
proper sense a negotiable instrument. 

If A writes: “To whom it may concern: Please sell goods to B 
(or purchase his drafts on me) and I will pay,” the letter is termed 
a general letter of credit. Any person who sells goods to B or pur- 
chases B’s drafts on A on the faith of the letter can maintain an 
action against A. It is a general offer. 

If A writes: “To S: Please sell B goods which he may desire 
and I will pay” (or “To P: S is authorized to draw onme. Please 
purchase his draft and I will honor it”) the letter is termed a special 
letter of credit. No one but the person addressed can recover. The 
reason which is most often given is that the letter constitutes a 
guaranty and the guarantor cannot be held unless the terms of 
the guaranty are strictly complied with. The true explanation 





212 2 DANIEL, NEGOTIABLE INSTRUMENTS, 6 ed., §§ 1790-1800 (1914). 
218 See Story, Brtts oF EXcHANGE, 3 ed., § 461 (1853). 
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is that such a letter is an offer directed to a specific offeree. No 
one but the offeree addressed can accept the offer. 

If A writes: “To S: You are authorized to draw bills on me, 
and I promise to honor them,”’ the law was for a time puzzled whether 
to class the letter as a special or a general letter of credit. It is 
addressed to a specific person but this person is the accredited party. 
The essential inquiry is, Who is the accrediting party addressed? 
And so it became settled that this is a general letter of credit. It 
is a general offer which may be accepted by any one. 

Special and general are words applicable only to the accrediting 
party and not to the accredited party. They relate only to the 
character of the offer. They have no reference to the question 
of assignment of an existing legal right. If some one other than the 
offeree seeks to accept the offer no legal right arises. The question, 
Can a letter of credit be assigned? is a totally different question. 
It is concerned with the first aspect of the letter of credit, with 
the right of the accredited party. 

In the case of the modern types of letters of credit those which 
are offers to the seller clearly cannot be taken advantage of by 
one other than the offeree. Where the letter is of the irrevocable 
type and confers a contract right upon the seller to draw bills on the 
writer, the seller has a right in praesenti, subject to certain conditions 
precedent. The seller’s right is freely assignable as long as the 
conditions are performed, and are capable of being performed by 
one other than the seller, or, in other words, as long as the con- 
ditions are not personal. But it must be admitted that an assign- 





214 Such is the explanation of the following cases, some of which state that a letter 
of credit is not assignable: Fletcher Guano Co, v. Burnside, 142 Ga. 803, 83 S. E. 935 
(1914); Lyon v. Van Raden, 126 Mich. 259, 85 N. W. 727 (1901); Crane Co. v. Specht, 
39 Neb. 123, 57 N. W. rors (1894); State National Bank v. Young, 14 Fed. 889 (1883); 
Evansville National Bank v. Kaufmann, 93 N. Y. 273 (1883); First National Bank ». 
Bensley, 2 Fed. 609 (1880); Johnson v. Brown, 51 Ga. 498 (1874); Smith v. Mont- 
gomery, 3 Tex. 199 (1848); Taylor v. Wetmore, 10 Ohio, 490 (1841); Dickins v. Beal, 
10 Pet. (U. S.) 572 (1836); Sollee ». Meugy, 1 Bailey Law (S. C.) 620 (1830); Walsh 
and Beekman ». Bailie, 10 Johns. (N. Y.) 180 (1813); Robbins v. Bingham, 4 Johns. 
(N. Y.) 476 (1809); Grant v. Naylor, 4 Cranch (U. S.).224 (1808). See Burke v. Utah 
National Bank, 47 Neb. 247, 66 N. W. 295 (1896); McLaren v. Watson, 26 Wend. 
(N. Y.) 425 (1841). Compare Wilson & Co. v. Niffenegger, 211 Mich. 311, 178 
N. W. 667 (1920). 

18 See Evansville National Bank ». Kaufmann, 93 N. Y. 273 (1883). 





COMMERCIAL LETTERS OF CREDIT 741 


ment would destroy the usefulness of a letter of credit. No purchaser 
would discount drafts drawn by some one other than the seller, 
because he would not be accepting the writer’s offer. This objection 
would not apply to the cash credit. But as between the seller and 
the writer there are difficulties. One purpose of the letter of credit 
is to assure the buyer that the goods have been shipped. The issuing 
bank cannot charge the buyer unless it-adheres strictly to the letter 
of credit contract. If the bills of lading have been taken out or if 
drafts have been drawn by one other than the seller, the issuing 
bank would refuse to take the risk that it could recover from the 
buyer. And it should be permitted to take this position. This does 
not however affect the assignability of rights under the letter of 
credit transaction. If the sales contract can be assigned so as to 
confer rights against the buyer, then the right to draw under the 
letter of credit should also be assignable. To this extent the sales 
contract has an important connection with the letter of credit. The 
bank should be allowed to insist for its own protection upon being 
assured that the sales contract has been so assigned, and was capable 
of being so assigned. Although the bank may be justified in refusing 
to accept drafts drawn by one other than the seller, or bills of lading 
showing shipment by one other than the seller, because it may be 
assuming too great a risk, this does not affect the assignee’s right 
in equity against the bank if all the parties to the letter of credit 
are made parties to the suit, and the assignability of the sales con- 
tract is established. The same result should follow even if the 
bank is a surety. It can make no difference to the surety who his 
creditor is. But as a practical matter there are so many difficulties 
and inconveniences involved that an ordinary letter of credit would 
be assigned only with the intention of giving the assignee a security 
interest against the assignor. Since the letter must by its terms be 
presented for the negotiation or acceptance of drafts, its possession 
is a thing of value in the hands of an assignee. Further affirmative 
rights would necessarily have to be left to a court of equity to deter- 
mine. In order to make an assignment a practical matter, the letter 
should have a provision in reference to assignment. Some letters 
do have the express provision that they are assignable if written 
notice is given to the issuing bank by the seller or by the buyer.”® 





16 See Duncan v. Edgerton, 19 N. Y. Super. Ct. (6 Bosw.) 36 (1860). 
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VII 
CONCLUSION 


At the present time there exists a considerable body of law on 
commercial letters of credit. There have been decided about two 
hundred cases which deal with different problems connected with 
these letters. About twenty-five of these cases are English, Scotch, 
Irish, and British Colonial cases. The rest are American decisions. 
About fifty of the two hundred deal with the modern letter of credit 
transaction as it appears in international trade. Most of the cases 
have arisen in connection with the direct and indirect types of 
letters of credit. The advices of credit opened have been very 
little litigated. Most of the cases are concerned with rights of pur- 
chasers of drafts drawn under the letter. Comparatively few deal 
with the rights of the seller. It has been sought, in the footnotes 
to this article, to classify the most important of these cases in refer- 
ence not only to the legal problem involved, but also to the type 
of letter of credit which was under discussion. 

The most important question connected with commercial letters 
of credit is the nature of the right of the seller as the accredited 
party. This has not been definitely worked out, but the American law 
seems to be crystallizing. Upon other questions the law is clearer. 
The rights of the purchaser of drafts, as the accrediting party, the 
rights of the issuing and drawee banks, the relation of the sales con- 
tract to the letter of credit, the effect to be given to conditions of the 
letter of credit, the effect of insolvency of the buyer, of fraud of the 
seller, and the relation between the issuing bank and the buyer in 
respect to the goods seem to be settled. The two interesting prob- 
lems connected with commercial letters of credit in reference to 
which there has been as yet no judicial determination are the 
problem of the effect of the fraud of the buyer in procuring the 


letter and the problem of assignment. 
William E. McCurdy. 


Harvarp Law SCHOOL. 















HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 

















SUBSCRIPTION PRICE, $4.50 PER ANNUM........ 60 CENTS PER NUMBER 
Editorial Board 

Bertram F. Wiicox, President GrorcE C. Barcray, Treasurer 

Eran D. Arye, Note Editor Rosert M. Benjamin, Case Editor 

SmpneEy Post Simpson, Book Review Editor WALTER A. Barrows, Index Editor 

FANEvIL ADAMS Matruew M. Levy 

HERBERT HAUGHTON BELL NATHAN R. MARGOLD 

Harris BERLACK SAMUEL H. MASLON 

Epwin H. CHANEY RosBeErt E, MILLine, Jr. 

RoBERT CUTLER M. Eart NEWCOMER 

ArtTHur B. DUNNE James M. NICELY 

RosBerT E. EcKSTEIN Joun T. Noonan 

STANLEY G. FALK Matcorm P. SHarp 

CLAUDE M. GRANGER HERBERT L. SweETT 

Stuart HEDDEN LOWELL TURRENTINE 

Joun B. Hopxrns MELVILLE FULLER WESTON 

CHARLES H. Houston Emmert L. WINGERT 

NICHOLAS JAUREGUY Justin V. WoLFr 











EDWARD BrinLEy ApAms, Librarian of the Law School, died suddenly 
at his home in Cambridge on March 24. The Library was to Mr. Adams, 
as a colleague has said, a romantic passion. To his broad scholarship, 
to his fine appreciation of the possible influences of a library on the 
changing substance of the law, to his intense devotion, the library owes 
much of its preéminent position. In his death the school and the pro- 
fession have suffered a deep and irreparable loss. The Review, of which 
Mr. Adams was a former editor, mourns in him one of its most loyal 
and steadfast supporters. To those who were privileged to know him 
there has been in addition the loss of a gentle and charming friend. 





THE Errect oF FEDERAL ADMIRALTY JURISDICTION ON WORKMEN’S 
ComPENSATION Acts. —In Southern Pacific Company v. Jensen,' the 
United States Supreme Court held that the New York Workmen’s 
Compensation Act did not apply to a stevedore injured on a ship. In 
this case two circumstances existed: (1) the employee’s contract was 





1 244 U.S. 205 (1917). Subsequent to this decision a federal statute was passed, 
“saving to claimants the rights and remedies of the workmen’s compensation law of 
any state.” This statute was held unconstitutional. Knickerbocker Ice Co. », Stewart, 
253 U.S. 149 (1920). 
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maritime, and (2) his injury was maritime in nature? In Grant Smith- 
Porter Co.v. Rhode,* on the other hand, where the contract of employ- 
ment was non-maritime, and the injury was maritime, the Supreme Court 
held that the Oregon Workmen’s Compensation Act‘ was applicable. 
Aside from the question of the soundness of these decisions, it is highly 
desirable to determine the principles of distinction involved so as to 
ascertain just what cases are excluded from the operation of the various 
compensation statutes by the federal grant of admiralty power. 

The Workmen’s Compensation Acts may be roughly divided into 
those which are compulsory upon the employer and employee, and those 
which are elective.’ When the parties elect to come under the provisions 
of the latter type of statute, it is generally held that its provisions be- 
come a term of the contract of employment and recovery for the injury 
is accordingly on the basis of contract. Under the compulsory statute, it 
might reasonably be argued that since the parties can exercise no option 
whether or not to come under the provisions of the act, liability is on 
the basis of tort.’? But in New York and California it is held that recov- 
ery, under their compulsory statutes, while not strictly contractual, is 
based on a duty attaching to the relation which arises from the contract 
and is accordingly “‘ quasi ex contractu.”*® The effect of the Jensen and 
Rhode decisions on cases arising under each of these types of statutes 
must be considered. 

The ratio decidendi of the Jensen decision was that “no such legislation 





2 In subsequent cases similar circumstances existed. See Clyde S. S. Co. ». Walker, 
244 U.S. 255 (1917); Chelentis ». Luckenbach S. S. Co., 247 U.S 372 (1918); Knicker- 
bocker Ice Co. v. Stewart, 253 U.S. 149 (1920). 

> U.S. Sup. Ct., Oct. Term, 1921, No. 35. For the facts of this case see RECENT 
CASES, infra, p. 762. 

4 See 1920 OLSON’s OREGON Laws, § 6605; OrEG. Laws 1913, C. 112. 

5 Elective acts are in force in 31 states and Alaska; compulsory acts are in force in 
12 states, Hawaii and Porto Rico. For an analysis of the principal features of these 
rages see BULLETIN OF UNITED STATES BuREAU oF LaBor Statistics, No. 272, 
pp. 27-68. 

6 See 1 BRADBURY, WORKMEN’S COMPENSATION, 3 ed., 86-97; E. Angell, “ Recov- 
ery under Workmen’s Compensation for Injury Abroad,” 31 Harv. L. Rev. 619. This 
question generally arises in connection with the extraterritorial effect of the statutes. 
In the following cases it was held that the basis of recovery was contractual and hence 
that recovery could be had for injuries suffered without the state. Grinnell v. Wilkin- 
son, 39 R. I. 447, 98 Atl. 103 (1916); Foughty v. Ott, 80 W. Va. 88, 92 S. E. 143 (1917); 
Hagenbeck & Great Wallace Shows Co. v. Leppert, 66 Ind. App. 261, 117 N. E. 531 
(1917); Anderson v. Miller Scrap Iron Co., 169 Wisc. 106, 170 N. W. 275 (1919). In 
Gould »v. Sturtevant, 215 Mass. 480, 102 N. E. 693 (1913), it was held that the statute 
had no extraterritorial effect but the court did not decide whether recovery under the 
statute was on the basis of tort or of contract. See BrapBury, op. cit. p. 88. Even 
though the statute be construed as giving contractual recovery, it may be limited to 
injuries within the state. See Union Bridge & Construction Co. v. Industrial Comm., 
287 Ill. 396, 122 N. E. 609 (1910). 

7 As used in this note the term “tort” includes any recovery which is not contractual 
or quasi-contractual. Recovery under the so-called Employers’ Liability Acts may 
properly be considered of this nature. See Baltimore & O. S. W. Ry. Co. v. Read, 
158 Ind. 25, 62 N. E. 488 (1902); Alabama G. S. R. Co. v. Carroll, 97 Ala. 126, r1 So. 
803 (1892); see E. Angell, supra, 31 Harv. L. Rev. 632. 

8 See Smith v. Heine Safety Boiler Co., 224 N. Y. 9, 119 N. E. 878; Quong Ham Wah 
Co. v. Industrial Accident Commission, 192 Pac. 1021 (Cal. 1920). Cf. Post ». Burger 
. — 216 N. Y. 544, 111 N. E. 351 (1916). See E. Angell, supra, 31 Harv. L. 

EV. 635. 
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is valid if it .. . works material prejudice to the characteristic features 
of the general maritime law or interferes with the proper harmony and 
uniformity of that law in its international and interstate relations.” ® 
If the statute imposes a tort liability it is clear that in its application to 
non-maritime injuries, it does not fall within this inhibition, since the 
right to legislate concerning such injuries is not included in the federal 
grant*of admiralty jurisdiction. But the trend of the decisions in the 
state courts !° and the reasoning of the Jensen case indicate that such 
a statute cannot apply to maritime injuries. Here then the outcome 
depends upon the situs of the injury. 

In the great majority of cases, however, the statute operates as an 
incident of the contract of employment. Should a distinction be made 
where this incident is voluntarily assumed under an elective, and where 
it is imposed under a compulsory, statute? It is arguable that under the 
former type of statute, the state has not changed admiralty law but the 
parties have themselves voluntarily relinquished maritime rights and 
remedies and substituted those provided by the statute. But the argu- 
ment that there has been no interference by the state is considerably 
weakened not only by the fact that usually the parties are bound unless 
there is an affirmative rejection, but especially by the fact that the 
statutes provide as an alternative to acceptance by the employer a 
threatened deprivation of defenses, to some of which he is clearly en- 
titled by admiralty law.” At any rate the courts have regarded as im- 
material the fact that the statute is elective rather than compulsory." 
Nor did the court lay stress on the elective feature of the statute in the 
Rhode case. This as a possible distinction between it and the Jensen 
case must therefore be discarded. 

The proper criterion to be applied under the statutes allowing con- 
tractual recovery seems to be the nature of the contract entered into by 
the parties. The contract on which recovery was allowed in the Rhode 
case was non-maritime. There was no basis for the argument, therefore, 
that the statute imposed new and burdensome obligations on a mari- 





9 244 U.S. 205, 216. 

10 See Rorvick v. No. Pacific Lbr. Co., 99 Oreg. 59, 190 Pac. 331, 195 Pac. 163 (1921) 
Under the Washington compulsory Workmen’s Compensation Act, recovery is appar- 
ently allowed for all non-maritime injuries but not for maritime injuries. See BULLE- 
TIN INDUSTRIAL INSURANCE DEPARTMENT, WASH., May, 1920, p. 2; BULLETIN DE- 
PARTMENT OF LABor & INDUSTRIES, WASH., May, 1921, p. 4. 

1 The court did not decide whether the Workmen’s Compensation Act involved 
allowed recovery on the basis of contract or of tort, but held it inapplicable since both 
the contract of employment and the injury were maritime. 

Many statutes of the type here under consideration would not have the disturbing 
effect on navigation which seemed to influence the court in the Jensen case. See 244 
U. S. 217. But the important consideration in these cases seems to be not the effect 
of the statute on navigation but its effect on maritime law. Thus a state statute creat- 
ing a lien on a vessel enforceable in rem in a state court is valid if the cause of action is 
non-maritime. The Winnebago, 205 U. S. 354 (1907); Cordrey v. The Bee, 201 Pac. 
202 (Oreg. 1921). See 35 Harv. L. REv. 613. 

12 See Kennedy v. Cunard S. S. Co., 197 App. Div. 459, 189 N. Y. Supp. 402 (1921). 

8 See Duart v. Simmons, 231 Mass. 313, 121 N. E. 10 (1918); Soderstrom ». Curry 
& Whyte, 143 Minn. 154, 173 N. W. 649 (1919); O’Brien v. The Scandinavian Line, 
94 N. J. L. 244, 109 Atl. 517 (1920); Lawson v. N. Y. & P. R. S. S. Co., 148 La. 290, 
86 So. 815 (1921); Berry v. Donovan & Sons, Inc., infra, note 15, contra. 
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time contract. The rights and remedies existing under the various 
compensation acts are admittedly not uniform throughout the United 
States. If the statutes carry this lack of uniformity into admiralty law, 
the result is considered objectionable whether recovery be on the basis 
of tort or of contract. If they do not, there can be no objection. Hence 
if the rights arise from a non-maritime contract and are accordingly 
enforceable only in common law courts or statutory commissions, the 
statute may properly apply.®. It is true that in this case as well as in the 
case of a maritime contract the statute may deprive the injured work- 
man of a maritime tort claim. The result of the Rhode case is, therefore, 
to sanction such a deprivation in the case of non-maritime contracts. 
It may happen that the workman although employed under a non- 
maritime contract is, at the time of the injury, actually performing 
maritime labor.® But since the nature of the contract is decisive, it 
follows that this, as well as the fact that his injury itself may be mari- 
time,” is immaterial. Conversely, if the contract of employment is 
maritime no recovery may be had under the act, even though the type 
of work being performed at the time of the injury, or even the injury it- 
self,!® is non-maritime. It may be objected that this latter proposition 
results in the doctrine that the federal grant of admiralty jurisdiction 
prevents the states from changing the law relating to non-maritime 
torts. But the statute held inapplicable is ex hypothesi regulating not the 
law of torts, but the rights and obligations arising from a maritime contract 
of employment. The distinction drawn by the court between statutory 
regulation of such a contract and of a non-maritime contract as in 
the Rhode case is therefore justifiable; though as an original ques- 
tion the soundness of the decision in the Jensen case may well be 
questioned. 





14 See So. Pac. Co. v. Jensen, supra, at p. 217. This would also dispose of the 
second objection to recovery in the Jensen case: ws., that recovery in a state court on 
a maritime cause of action must be such as “the common law is competent to give.” 
See 244 U. S. 218. 

18 The Supreme Court of Maine by an ingenious line of reasoning recently reached 
the result that under its elective statute recovery is always under a non-maritime 
contract. Berry ». Donovan & Sons, Inc., 115 Atl. 250 (Me. 1921). See RECENT 
CasEs, infra, p. 762. Thecourt reasoned that even though the contract of employ- 
ment is maritime, the election to come under the statute results in the creation of a 
separate contract, non-maritime in nature. The better view seems to be, however, 
that there is but one contract in which the provisions of the statute are implied. See 
cases cited in notes 6 and 13, supra. 

16 Thus a laborer may be hired to work generally on land but occasionally as part 
of his employment to aid in loading or unloading a vessel. See J. P. Chamberlain, 
“Legislation Now Needed to Restore Compensation to Longshoremen,’’ 10 AM. LABOR 
Lecis. Rev. 242, where, however, it is assumed that the nature of the work actually 
being done at the time of the injury is decisive. 

17 See McBride v. Standard Oil Co. of N.Y., 196 App. Div. 822, 188 N.Y. Supp. 90 
(1921); Riedel v. Mallory S.S. Co., 196 App. Div. 794, 188 N.Y. Supp. 649 (1921). A con- 
tract is non-maritime if the greater part of the service to be performed is non-maritime 
in nature. Riedel v. Mallory, supra; The Pennsylvania, 154 Fed. 9 (2nd. Circ., 1907). 

18 Gray v. New Orleans Dry Dock & Shipbuilding Co., 146 La. 7s 84 So. 109 
(1920); Sullivan ». Hudson Navigation Co., 182 App. Div. 152, 169 N. Y. Supp. 645 
(1918). (Affirmed, sub. nom. Anderson 2. Johnson Lighterage Co., 224 N. y. 539, 120 
N. E. 55; Keator v. Rock Plaster Mfg. Co., 224 N. Y. 54° 120 N.E. "56 (1918); certiorari 
denied by the United States Supreme Court, 248 U.S. 574). Cf. Klamath S. S. Co. 
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LIABILITY OF A COMMON CARRIER FOR INyuRY TO Goops ACCOMPANIED 
BY THE Owner. — The liability, which the law has normally imposed 
on the common carrier of goods, has been, since Forward v. Pittard' at 
least, the so-called liability of an insurer? Whatever may be the histori- 
cal explanation* of the imposition of this extraordinary liability it is 
clear that it arose as an incident to the law of bailments; the carrier is 
a bailee for hire Hence in determining whether or not the insurer’s 
liability has attached with respect to any given shipment the first step 
in the inquiry is to see whether there has been a delivery to the carrier 
qua carrier.5 Unfortunately it has been thought that this is the sole 
inquiry and that when the carrier has undertaken to transport goods in 
the ordinary course of his business the insurer’s liability at once attaches.® 
Usually this is true.’ But where the goods are accompanied by their 
owner the problem is by no means so simple. 

It is conceded on the one hand that the owner may keep such exclusive 
control of his goods that the duty of the carrier is only that owed to a 
passenger.* On the other hand the mere fact that the owner is on the 
conveyance that is carrying his goods will not relieve the carrier of its 
“absolute” duty toward the goods.® To try the intermediate cases by 
seeking to determine whether or not there has been a bailment overlooks 
entirely the rational basis of the carrier’s extraordinary liability, and 
befogs the issue with innumerable questions as to the nature of possession, 





v. Industrial Accident Commission, 177 Cal. 767, 177 Pac. 848, and the dicta in Ror- 
vick ». North Pac. Lbr. Co., 99 Oreg. 59, 75,87, 190 Pac. 331, 336, 195 Pac. 163, 
165 (1921). 

t T. R. 27 (1785). 

2 The only exceptions to an absolute liability for all accidents at first recognized 
were the cases of injury from acts of God and the King’s enemies. See Forward ». 
Pittard, note 1, supra. To this have been added acts of public officials, acts of the 
* owner, and injury arising from the inherent nature of the goods. See THOMPSON, 
NEGLIGENCE, 2 ed., § 6451 ef seg.; Edwin C. Goddard, “Liability of the Common 
Carrier,” 15 Cor. L. REv. 399, 400. Compare ELuoTr, RaILRoaDS, 3 ed., § 2201. 

3 For various historical explanations of the insurer’s liability of the common carrier 
see Hotmes, THE Common Law, 180, ef seg.; Joseph H. Beale, “The Carrier’s Liability: 
Its History,” 11 Harv. L. Rev. 158; opinion of Brett, J., in Nugent v. Smith, 1 C. P. D. 
19), 28 (1875); opinion of Cockburn, C. J., in Nugent v. Smith, 1 C. P. D. 423, 428 (1876). 

* See Hotmes, supra; Joseph H. Beale, “The Carrier’s Liability,” supra. 

5 See Joseph H. Beale, “The Beginning of Liability of a Carrier of Goods,” 
Yate L. J. 207. 

6 That one is a common carrier means only that he is in the business of carriage. 
See Edward A. Adler, ‘Business Jurisprudence,” 28 Harv. L. Rev. 135. Some courts 
have failed to recognize that it does not follow from the mere fact of being a common 
carrier of goods, irrespective of the circumstances of carriage, that the carrier is under 
an insurer’s liability. See Hotmes, op. cit., 204. For cases that seem to have failed to 
see this distinction between the function of the common carrier and its liability see 
Whitmore v. Bowman, 4 Green (Iowa) 148 (1853); Wilson v. Hamilton, 4 Ohio St. 
722 (1855); Pomeroy v. Donaldson, 5 Mo. 36 (1837). In none of these cases was the 
discussion of absolute liability necessary to the decision of the case. Bean v. Hinson, 
235 S. W. 327 (Tex. Civ. App., 1921). For the facts of this case see RECENT CASES, 
infra, p. 764. Cf. Richards ». Fuqua’s Adm’rs, 28 Miss. 792 (1855); Willoughby ». 

ao 12 C. B. 742 (1852). 
See Joseph H. Beale, “The Beginning of Liability of a Carrier of Goods,” note 
5, Supra. 

8 Evans v. Rudy, 34 Ark. 383 (3879) See Harvey v. Rose, 26 Ark. 3 (1870); Great 
Western Ry. Co. v. Bunch, 13 A. C. 31 (1889). 

® Hannibal R. v. Swift, 12 Wall. &. S.) 262 (1870). 
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and the technical requirements of a bailment, which not only are un- 
- necessary !° but may lead to irrational results." 

The carrier of passengers is held only for the results of its negligence.” 
The only argument that can be made for making its duty stricter is that 
in this way losses which individuals can ill afford to suffer and for which 
the carrier would not otherwise be liable will be shifted to the commun- 
ity.“ Such a method of shifting loss can work effectively only with the 
larger carriers. Moreover the carrier must be allowed to charge rates 
that will compensate it for the insurance service that it has been forced 
to provide. On a true insurance basis this rate must be determined 
from the probability of future accidents, which in turn depends on the 
number of accidents that have happened. If the number of accidents 
per year increases, the rate must increase correspondingly.“ Protected 
thus from the results of accidents the carrier will have no economic 
pressure put upon it to prevent them. Though the individual is pro- 
tected society is not.!® Society’s interest is in the conservation of life 
and property. To protect this interest liability for fault must be kept 
sharply distinct from and unaffected by any insurance provisions which 
are considered in fixing rates.!° The present duty of the carrier seems 
best to attain this result, rates being fixed on a basis that excludes allow- 
ance for accidents. If insurance is desired it should be effected through 
some independent agency, which being subrogated to the rights of the 
injured could hold the carrier to account when it has been at fault. 

The interests that are seeking protection in the case of the carrier of 
goods are analogous to those seeking protection in the case of the carrier 





10 In endeavoring to apply such a test it has been held, to avoid trouble arising from 
dual control of the goods, that the owner was the agent of the carrier. Fisher v. Clisbee, 
12 Ill. 344 (1851). This reasoning is not generally accepted. See Wilson v. Hamilton, 
4 Ohio St. 722 (1855); Wyckoff ». Queens County Ferry Co., 52 N. Y. 32 (1873). 
That the question does not turn on the sole question of whether or not there has been 
a bailment of property is illustrated by the refusal to impose the insurer’s liability in 
the case of transportation of slaves. Boyce v. Anderson, 2 Pet. (U. S.) 150 (1829). 

11 Thus A having two suit-cases might enter a train, carrying one suit-case himself, 
the other being carried by a porter. The suit-cases might be put down side by side. 
If the duty of the carrier with respect to these suit-cases is to be tested by the fact 
of bailment or no bailment its duty toward one may be a duty of care and toward the 
other absolute. See Le Couteur v. London, etc. Ry. Co., 6 B. & S. 961 (1865). Cf. 
Talley v. Great Western Ry. Co., L. R. 6 C. P. 44 (1870). If the carrier’s duty were 
founded on contract there would be nothing strange in this. But the carrier’s duty 
is one imposed by law because of considerations of policy. Marshall v. York, etc. 
Ry. Co., 11 C. B. 655 (1851).. See 28 Harv. L. Rev. 620. 

2 Christie v. Griggs, 2 Campb. 79 (1809); Ingalls v. Bills, 9g Metc. (Mass.) 1 (1845). 
For a definition of the care for which the carrier is liable see Louisville, etc. Ry. Co. 
v. Snyder, 117 Ind. 435, 20 N. E. 284 (1889). 

18 See Arthur A. Ballantine, “Railway Accident Claims,” 29 Harv L. REv. 705. 

14 Tt is obvious in view of the constantly changing methods of transportation that 
no rate that could be fixed upon would do for all time. In fact to set a rate which should 
never be changed would in effect increase the compensation of the carriers because of 
the constant stream of safety appliances that are being added to those now in use. 

15 Tt must be remembered that no scheme of insurance can protect society — it can 
merely spread the loss over a greater number of individuals. 

16 Theoretically it is possible to make the carrier an insurer and still permit only 
those losses not caused by its negligence to enter as an element in rate fixing. But 
this would add great administrative difficulties to the already sufficiently arduous 
task of fixing rates. 
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of passengers.!” But there is a real difference in the way in which the two 
businesses are carried on. The carrier of goods usually handles them out 
of the sight of their owner. There is a danger that some fraud may be 
practiced on the latter. If there is an accident he is ignorant of the 
facts — he cannot easily sustain the burden of proving the carrier’s 
negligence. These are the only rational considerations which warrant 
the imposing of a more onerous burden on the carrier of goods than on 
the carrier of passengers.!® Where, then, the owner is present, these con- 
siderations are neutralized and the rule that the carrier is subject to an 
insurer’s liability is totally without logical foundation.!® This is as a fact 
true, when the owner accompanies his goods, and in such cases the carrier 
should be liable only for the results of its negligence. The cases, however, 
while recognizing that the rigor of the carrier’s liability as an insurer 
should be relaxed in some cases in which the carrier does not have the 
exclusive control of the goods”® have been unwilling to go so far. On 
the other hand it should be noted that in many of the cases in which the 
courts purport to hold the carrier strictly to an insurer’s liability the 
carrier was in reality liable in any event because of its negligence.” 





ALTERATION, CERTIFICATION, AND SUBSEQUENT Bowa Fipez Pour- 
CHASE UNDER THE NEGOTIABLE INSTRUMENTS LAw. —A recent IlIli- 
nois decision makes an important contribution to the interpretation 
of the Uniform Negotiable Instruments Law. A St. Louis bank drew 





17 Briefly these interests are on the one hand the interest of the operators of the 
carrier in obtaining a fair return on their investment and for their efforts, and the 
social interest in having them receive a fair return so that there will be an incentive 
to undertake to fill the social need for transportation facilities, and on the other hand 
the interest of those employing the carrier in the security of their persons — or in the 
case of carriage of goods in the security of their acquisitions — and the social interest 
in the preservation of the lives and health of the members of society — or in the case 
of goods in the conservation of economic wealth. As far as is possible the law tries to 
protect all of these interests. See Roscoe Pound, “Interests of Personality,” 28 
Harv. L. REv. 343. 

_ 18 How weak these considerations are is illustrated by the fact that a contract that 
a carrier shall be liable only for the results of its negligence is valid. Southern Ry. 
Co. v. Tollerson, 135 Ga. 74, 68 S. E. 798 (1910). But the policy underlying the rule 
that the carrier is liable for negligence is so strong that the parties cannot contract out 
of the duty to use due care. Railroad Co. v. Lockwood, 17 Wall. (U. S.) 357 (1873). 
But see Edwin C. Goddard, “Liability of the Common Carrier,” note 2, supra. 

19 The result of the shipper’s presence has the effect of lessening the carrier’s burden 
in another class of cases. If there is a contract which relieves the carrier from its ab- 
solute liability, in the case of injury to goods unaccompanied by the owner, the carrier 
has the burden of showing facts that will bring it within one of the exceptions of the 
contract. See Terre Haute & L. R. Co. v. Sherwood, 132 Ind. 129, 31 N. E. 781 (1892). 
Where the owner accompanies the goods, the burden of showing negligence is thrown 
onhim. Zimmerman v. Northern Pac. Ry. Co., 140 Minn. 212, 167 N. W. 546 (1918); 
Colsch v. Chicago, etc. Ry. Co., 149 Iowa 176, 127 N. W. 198 (1910); St. Louis, etc. 
Ry. Co. v. Weakly, 50 Ark. 397, 8 S. W. 134 (1888). 

20 Yerkes v. Sabin, 97 Ind. 141 (1884); White ». Winnisimmet Co., 7 Cush. (Mass.) 
155 (1851). See Bean v. Hinson, note 6, supra; Fierson v. Frazier, 142 Ala. 232, 37 
So. 825 (1904); Sturgis ». Kountz, 165 Pa. St. 358, 30 Atl. 976 (1895). See HurcHin- 
SON, CARRIERS, 3 ed., § 1264. But see Hannibal R. v. Swift, note 9, supra. 

21 See cases cited, notes 6 and 20, supra. The English rule on the whole would seem 
to be stricter than that of most of the American cases. Great Western Ry. Co. ». 
Bunch, note 8, supra; Talley v. Great Western Ry. Co., note 11, supra; Le Couteur ». 
London, etc. Ry. Co., note 11, supra. 

2 See Bean v. Hinson, note 6, supra. 
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a draft on a Chicago bank, payable to a Pittsburgh manufacturer. The 
draft was stolen from the mails by one Manning, who skilfully erased 
the name of the payee, inserted his own, and indorsed the instrument. 
He tendered the draft in payment for some diamonds which he purchased; 
a certification was secured, and the jewels were thereupon turned over 
to him. The jeweler deposited the draft with the defendant bank; it 
was paid through the clearing house, and the drawee, having discovered 
the forgery, sought to recover the money paid. The Supreme Court of 
Illinois denied recovery." 

The act makes it clear that certification is in all respects equivalent 
to acceptance. With that point settled, the common-law authorities, 
though not entirely clear, seem to have held that a bona fide purchaser 
of an accepted bill was protected, though the amount were altered before 
acceptance.’ Is the result the same under the Negotiable Instruments 
Law? Under § 62 “the acceptor by accepting the instrument engages 
that he will pay it according to the tenor of his acceptance.” It would 
seem that the drawee accepted no other instrument than the one pre- 
sented to him, — the altered form, — and that it, if any, is the instru- 
ment he engages to pay.* This engagement, it is true, was obtained 
through mistake and fraud; but these facts, under § 55, merely created 
defects in the title which are unavailing against a holder in due course.® 
But here arise two puzzling questions. First, has the drawee “accepted” 
so as to give rise to an engagement to pay? Acceptance, says the act, 
“is the signification by the drawee of his assent to the order of the 
drawer.”’® Second, when the name of the payee has been altered, and 
the indorsement is in the altered form, is the purchaser a holder in due 
course? The answers to both of these questions depend upon whether 
that which the drawee has certified and authenticated is the old instru- 
ment in an altered form, or a new instrument drawn by the forger. If 
it is a new instrument, the drawee has accepted by assenting to the order 
of the new drawer — the forger; and the purchaser is a holder in due 
course of the accepted instrument. If it is not a new instrument, that 
to which the drawee has assented is not the order of the drawer; nor is 
the purchaser a holder in due course, since he is not the indorsee of the 
original payee or his order. There can hardly be a new instrument while 
the old one is still subsisting. Hence the argument for the new instru- 
ment is that the old one was destroyed by the alteration; for by § 124, 
“‘where a negotiable instrument is materially altered . . . it is avoided, 


1 National City Bank of Chicago v. National Bank of the Republic of Chicago, 
300 Ill. 103, 132 N. E. 832 (1921). For the facts of this case see Recent CASES, 
infra, p. 763. 

2 N.I.L., § 187. 

: Langton v. Lazarus, 5 M. & W. 629 (1839); Louisiana Nat. Bank ». Citizens 
Bank, 28 La. Ann. 189 (1876); Ward ». Allen, 2 Metc. (Mass.) 53 (1840). Cases often 
cited to the contrary are, upon analysis, only decisions to the effect that a certifica- 
tion does not amount to an acceptance. See Marine Nat. Bank v. National City Bank, 
59 N. Y. 67 (1874). Professor Melville M. Bigelow, in an article on “Alteration of 
Negotiable Instruments,” 7 Harv. L. REv. 1, 7, 8, suggested that the rule stated in 
the text was not law, except where, as in Langton ». ‘Lazarus, supra, and Ward ». Allen, 
supra, the alteration was made by the drawer. But this does not seem a sound basis for 
differentiation, when the authorities in the present note are placed on their proper basis. 

* See BRANNAN, THE NEGOTIABLE INSTRUMENTS LAW, 3 ed., 225. 

5 N.I. L., §§ 57, 58. *N. 1. L., § 132. 
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except as against a party who has himself made, authorized, or assented 
to the alteration, and subsequent indorsers.” This part of the section 
was copied from the English Bills of Exchange Act, under which, follow- 
ing the English common law, alteration by a stranger destroyed the 
instrument.’ The argument contra cites the second paragraph of § 124, 
by which “when an instrument has been materially altered and is in 
the hands of a holder in due course, not a party to the alteration, he 
may enforce payment thereof according to its original tenor.” This, it 
may be urged, embodies the American common law, by which altera- 
tion by a stranger did not destroy the instrument, and the holder at the 
time-of alteration was still allowed to recover upon it.® 

But all these arguments, though properly applicable, seem highly 
technical in the face of the practical facts that the drawee bank has 
authenticated an instrument in a certain form, and that commercial 
policy favors the protection of any one who, in due course, changes his 
position on the faith of that authentication. Hence the Illinois court, 
to protect the bona fide purchaser, seizes upon subsection 2 of § 62, 
whereby “the acceptor by accepting the instrument .. . admits... 
2. The existence of the payee and his then capacity to indorse.” This, 
they say, means the payee named in the altered instrument as presented 
for certification; and the estoppel —for it is just that — operates in 
favor of any indorsee of that named payee. But again we run into the 
technical questions: Has the drawee “accepted” ? Does he “admit” 
to every one, or only to a holder in due course? Is the purchaser a holder 
in due course? To answer them we must revert to the involved sugges- 
tions in the preceding paragraph. To the court, the argument of prac- 
tical commercial policy was evidently strong enough to absorb the 
difficulties and resolve the question in favor of the bona fide purchaser 
for value of the certified draft. 

It is extremely important to distinguish the case outlined above from 
one where there has been no negotiation after acceptance — where the 
person from whom it is sought to recover payment, or against whom it 
is sought to-defend an action on the acceptance, is the one who secured 
the acceptance or the payment without acceptance. Here there is no 
bona fide purchaser of the accepted instrument to cut off the defects 
of mistake and fraud. Should the drawee nevertheless be refused re- 
covery of money thus paid under mistake of fact? That opens up the 
whole of the Price v. Neal controversy; the important thing to note is 
that National City Bank v. National Bank of the Republic can hardly be 
said to settle the effect of the act on the Price v. Neal situation, because 
of the intervention of the bona fide purchaser after acceptance. While 
the dictates of commercial policy may-be the same in both situations,° 
they are, for the purposes of the act, distinctly different cases.!° 


7 Master v. Miller, 4 T. R. 320 (1791). See Davidson »v. Cooper, 13 M. & W. 343 
(1844). See James Barr Ames, “The Negotiable Instruments Law — Some Necessary 
Amendments,” 16 Harv. L. REv. 255, 260-261. 

8 Bigelow »v. Stilphen, 35 Vt. 521 (1863). See Piersol v. Grimes, 30 Ind. 129, 130 
(1868); Presbury v. Michael, 33 Mo. 542, 543 (1863). 

9 See, ¢.g., 31 YALE L. J. 522, which, attacking the problem from the practical 
ornert, fails to make any distinction between the two situations. See also 22 CoL. 

‘ . 260. 
10 Tt has been suggested that the language of § 62 necessarily abrogates the rule 
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THE IMMUNITY OF CONSULS FROM THE PRocEss orf STATE CourTs. — 
International law gives to consuls, unlike diplomats,! no immunity from 
civil? or criminal * process. Although a consul is employed by a. foreign 
power much as is a diplomat, yet he is not, on the one hand, as impor- 
tant a figure in international political relations; and he is more apt, on 
the other hand, to be concerned primarily with private transactions; 
so that it is convenient to subject him to the jurisdiction of local courts.‘ 
Nevertheless, a somewhat questionable policy of showing a certain pecu- 
liar respect ®> to consuls has led to the constitutional provision giving 
the Supreme Court original jurisdiction in cases affecting them.* This 
policy appears again in the statute’ giving federal courts exclusive ju- 
risdiction in proceedings, civil ® and criminal,® against diplomats and 





of the American common law, that the drawee who accepted a raised check was not 
liable thereupon, or could recover the money paid to an innocent purchaser. See 
James Barr Ames, “The Doctrine of Price v. Neal,” 4 Harv. L. REv. 287, 306; BRAN- 
NAN, THE NEGOTIABLE INSTRUMENTS LAw, 3 ed., 225; 2 WILLISTON, CONTRACTS, 
§ 1160. But the authorities have not been favorable to this view. McClendon ». 
Bank of Advance, 188 Mo. App. 417, 174 S. W. 203 (1915); Interstate Trust Co. 2. 
United States Nat. Bank, 67 Colo. 6, 185 Pac. 260 (1919); National Reserve Bank 
v. Corn Exchange Bank, 157 N. Y. Supp. 316 (App. Div., 1916). National City Bank 
v. National Bank of the Republic, supra, is not necessarily contrary to these authorities, 
since it extends the estoppel of § 62, subsection 2, no further than to one who gives 
value, without notice, on the faith of the certification. 


1 See HersHEy, DrpLomAtTic AGENTS AND IMMUNITIES, 102-165. For the differ- 
ence between the two classes of representatives, see In re Baiz, 135 U. S. 403 (1890). 
The immunities of consuls in non-Christian countries are often, by treaty, much like 
those of diplomats in countries subject to our system of international law. See Ma- 
honey v. United States, 10 Wall. (U. S.) 62, 66 (1869). See HALL, INTERNATIONAL 
Law, 7 ed., 332 n. 

2 In re Baiz, supra. A consul acting as judge has, of course, judicial immunities. 
Haggard v. Pelicier, [1892] A. C. 61. 

3 The United States v. Ravara, 2 Dall. (U. S.) 297 (1793). 

4 See STOWELL, LE CONSUL, 177-180. 

5 See HALL, INTERNATIONAL Law, 7 ed., 329-332; 1 OPPENHEIM, INTERNATIONAL 
Law, $§ 434, 435. But see 8 OPINIONS OF THE ATTORNEY GENERAL, 169-175. In accord 
with this policy, particular immunities have been granted by the powers in treaties. 
In re Dillon, 7 Sawy. (U. S.) 561 (D. Cal., 1854) — (immunity from operation of 
subpoena duces tecum); United States v. Trumbull, 48 Fed. 94 (S. D. Cal., 1891) — (im- 
munity from duty to testify); Kessler v. Best, 121 Fed. 439 (S. D. N. Y., 1903) — 
(privilege of official archives of consulate). Such immunities are often limited to con- 
suls who are citizens of the countries they represent. See Bérs v. Preston, 111 U. S. 
252, 262-263 (1884). 

6 CONSTITUTION OF THE UNITED STATES, Art. 3, sec. 2. 

7 The provision appeared first in the Judiciary Act of 1789, 1 Stat. at L. 77; 
1875 U.S. Rev. Stat., § 711, par. 8. See Bérs v. Preston, supra. It was dropped from 
the statutes in 1875. 18 Stat. AT L. 318. The state and federal courts then had con- 
current jurisdiction of proceedings against consuls. Wilcox v. Luco, 118 Cal. 639, 50 
Pac. 758 (1897); Scott v. Hobe, 108 Wis. 239, 84 N. W. 181 (1900). The provision 
was reémbodied in the statutes of r911. 36 Star. aT L. 1161. 

8 Sartori v. Hamilton, 13 N. J. L. 107 (1832); Davis v. Packard, 7 Pet. (U. S.) 276 
(1833); 8 Pet. (U. S.) 312 (1834); Higginson v. Higginson, 158 N. Y. Supp. 92 (1916). 
The exemption was held inapplicable to actions in rem. Reclamation District v. 
Runyon, 117 Cal. 164, 49 Pac. 131 (1897) — (decided, in fact, when the provision was 
not in force). It was held inapplicable to a summons of a consul as garnishee. Kid- 
derlin v. Meyer, 2 Miles (Pa. Dist. Ct.) 242 (1838). It applied to an attachment 
against a debtor consul. In the Matter of Aycinena, 1 Sandf. (N. Y.) 690 (1848). 

® Commonwealth v. Kosloff, 5 Serg. & R. (Pa.) 545 (1816). There appears to be 
no force in the argument that, as there is no federal common law of crimes, the enact- 
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consuls. As it protects interests of the United States and of foreign 
governments, a consul cannot waive his immunity from state juris- 
diction.’ 

On the termination of a diplomat’s official position, his immunities 
continue for a reasonable period of preparation for departure, and then 
cease." It is unlikely that the words of the statute would be so liber- 
ally construed as to give a consul a similar continuing exemption from 
state jurisdiction in cases involving his acts after he has ceased to hold 
his position. But do they give him such exemption in cases involving 
his unofficial # acts while consul? A recent case holds that they do not.¥ 

The answer to the question depends on the implications of the statute, 
which in turn depend on the nature of the policy behind the statute. 
The provisions dealing with the subject may be regarded as inspired by 
a proper sense of the respect due consuls and of the danger of interna- 
tional complications" resulting from disputes in which they are involved. 
Congress may have considered it of the utmost importance to keep all 
proceedings against consuls in the hands of the Federal Government. 
On this view, the word “consuls” in the statute should be construed 
broadly. The necessity for respect and the danger of complications do 
not cease on the revocation of a consul’s authority. His immunity from 
the process of state courts in cases involving his acts while consul ought 
to continue, at least for a reasonable time, after such a revocation. 

On the other hand, it is probable that the legislative conception of the 
policy behind the inclusion of consuls with diplomats in the laws under 
discussion was largely the result of a popular confusion of the positions 
occupied by the two classes of foreign representatives.!° The absence 





ment could not have been intended to deprive the states of jurisdiction of criminal 
cases against consuls. Cf. State v. De La Foret, 2 Nott & McC. (S. C.) 217 (1820), 
contra. It has been held that the provision did not entitle a consul to be released, on 
habeas corpus, in case of an arrest on a state court’s warrant. In re Iasigi, 79 Fed. 751 
(S. D. N. Y., 1897); Iasigi ». Van De Car, 166 U. S. 391 (1897). It has been suggested 
that the change in the statutes made in 1875 did not restore criminal jurisdiction over 
consuls to state courts. In re lasigi, supra, at pp. 753-754 

10 Davis v. Packard, supra; Durand v. Halbach, 1 Miles (Pa. ) 46 (1835); Valarino ». 
Thompson, 7 N. Y. 576 (1853). See also Miller v. Van Loben Sells, 66 Cal. 341, 5 
Pac. 512 (1885), where the change in the statutes was apparently overlooked. Cf. 
Hall v. Young, 3 Pick. (Mass.) 80 (1825), contra. 

‘ 11 See HERSHEY, DiPLoMATIC AGENTS AND IMMUNITIES, 199-204; 12 Harv. L. 
EV. 495. 

2 A consul is, of course, not liable, civilly at least, for acts done in i official 
capacity. Jones v. Le Tombe, 3 Dall. (U. S.) 384 (1798). 

18 People v. Savitch, 190 N. Y. Supp. 759 (1921). The consul was held indictable 
in the state court, after the revocation of his exeguatur by the President, for crimes 
committed while consul. For the facts of this case, see RECENT CASES, infra, p. 763. 
For the effect of the revocation of an exequatur, see Coppell v. Hall, 7 Wall. (U. S.) 
542, 553 (1868); Seidel v. Peschkaw, 27 N. J. L. 427, 430 (1859). See 1 OPPENHEIM, 
op. cit., §436. The recall ofa consul ought to have no different effect in this respect 
from that of the revocation of an exequatur; except that it perhaps more clearly 
terminates a consul’s claim to special consideration. 

14 See In re Dillon, supra. For an account of the difficulties in which this case 
involved the government, see 5 Moore, INTERNATIONAL Law DicEst, 78-62. See also 
the first set of cases in note 8, supra. 

15 The misconception in question was strengthened and perhaps originated by some 
often quoted statements of Vattel. See Vatrer, Law or Nations, Bk. II, Ch. Il, 


§ 34. 
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of any discussion of the question, either in the Constitutional Conven- 
tion or in Congress, would lend support to this view.'* The actual po- 
sition of consuls makes it unlikely that a legislature would deliberately 
extend to them any considerable immunities. They have no great 
international political importance. They are often nationals of the 
country to which they are representatives. Scattered in large numbers 
over the land, they are frequently engaged in a variety of private enter- 
prises. The uncompensated inconvenience which the assertion of con- 
suls’ immunities may involve thus becomes a strong argument for a 
literal interpretation of the words of the statute creating them.” On 
such an interpretation, a consul’s loss of his authority involves also a 
loss of all immunity from suit or prosecution in state courts. 
























THe MEANING oF “CLEAN Hanns” In Equity — When may a de- 
fendant in equity, without a defense upon the merits, appeal to the 
doctrine of “clean hands’” to put his opponent out of court? Courts have 
long agreed that the plaintiff’s alleged misconduct must have reference to 
the very matters in controversy,’ but beyond this vague generalization, 
decisions offer no consistent guide. The demand for predicability in 
judicial decisions requires that the Chancellor’s discretion be controlled 
by some more clear and definite principle. Situations may be classified 
as: (1) cases where the plaintiff is engaged in a continuing course of 
fraudulent or illegal conduct, more or less closely connected with the 
subject-matter of the suit; and (2) cases where the plaintiff’s misconduct 
is at an end, and he seeks restoration of the status quo, or other affirmative 
relief. 

In the first type, if the desired relief would further the wrongdoing, no 
matter against whom the latter is directed, it obviously ought to be 
denied. One need not here be concerned over the defendant’s unearned 
victory. Justice is not served by substituting an injury to a third party 
for an injury to the plaintiff. Whether the judicial aid invoked will 
assist in effectuating a wrong may often be a question of degree, analo- 





























16 See FARRAND, THE RECORDS OF THE FEDERAL CONVENTION, Vol. II, 173, 186, 
424, 432-433, 576, 600-6or1, 661; Vol. III, 220; THe FEDERALIST, No. 80. The only 
reported reference to the matter in the debates on the original bill was made by Mr. 
Smith of South Carolina, in the House of Representatives. He expressed an intention 
to move to strike out the provision giving the district courts exclusive jurisdiction 
over consuls and vice-consuls. Nothing more is said of this motion. The bill passed 
containing the provision. See 1 ANNALS OF CONGRESS, 799. See 46 CONGRES- 
SIONAL RECORD, 308, 1538, 3216-3220, 3760-3764, 3853, 3998-4008, 4012. 

17 See Valarino v. Thompson, supra; Iasigi v. Van De Car, supra. The inconven- 
iences may arise in civil or criminal proceedings; they may be produced by mistakes 
of fact or of law; they may or may not be aggravated by a delay in claiming immu- 
nity until the outcome of a preliminary trial. 


1 “He who comes into equity must come with clean hands,” see 1 Pomeroy, Equity 
JURISPRUDENCE, 3 ed., § 399. Sometimes phrased, “He that hath committed iniquity 
shall not have equity,” see Francis, Maxims or Equity, 5. For the sources of 
maxims in our law, see Roscoe Pound, “The Maxims of Equity,” 34 Harv. L. Rev. 
809, 827-836. 

2 Lewis’ Appeal, 67 Pa. St. 153 (1870); Kinner v. Lake Shore Ry. Co., 69 Ohio St. 
339, 69 N. E. 614 (1903). See 1 Pomeroy, op. cit., § 399; BispHAM, PRINCIPLES OF 
Equity, 9 ed., § 42. 
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gous to the difficult problem at law of when a contract becomes unenforce- 
able by reason of its relation to a crime. The decisions on this point 
seem very satisfactory. Thus protection is refused for a trade-name 
which is in itself misleading. The court will not lend its aid to a continu- 
ing fraud on the public.’ On the other hand, protection will not be 
denied to an honest label because others used by the complainant are 
objectionable. Nor will participation in a restraint of trade debar a 
plaintiff from preventing infringement of his trade-mark rights,’ or 
from enjoining trespass by strikers.*® 

In the second type of case, where the plaintiff seeks property wrong- 
fully withheld by the defendant, or such other relief as would prima facie 
be proper as between the parties, equity cannot in justice say, “the 
right on which your claim for relief is based involves past injustice to a 
third party, therefore we refuse to protect you.” A sweeping rule to 
this effect would indeed be to some extent a deterrent to illegal projects. 
But only when such a deterrent is most clearly demanded by public 
welfare — as perhaps in the classic case of grave and heinous crime, 
where one conspirator demands from another his share of the booty? — 
can equity justifiably leave parties exposed to indiscriminate plunder. 
Any general rule debarring a plaintiff because of past illegal transactions 
with reference to the subject matter of the suit encourages the unscrupu- 
lous to take advantage of persons whose rights, they believe, will not bear 
rigid scrutiny.’ It also means that in any equitable proceeding endless 
collateral and irrelevant issues must be tried out at the instance of a 
defendant without merits of his own." It leads in short to the conclusion 
that the Chancellor, since he cannot, ex hypothesi, do full justice, not 
having the injured outsider before the court, must therefore refuse to do 
justice as between the parties. That this is actually the result of many 
cases” seems due chiefly to the use of the maxim ‘as if it were a self- 
explanatory rule of decision. From other cases, however, it is clear 
that the maxim, despite its misleading wording.“ is not aimed at any 
such personal disqualification of the plaintiff. If the maxim were phrased 
“he who comes into equity must come with clean demands,” it would 
more plainly disclose its rationale. ' 





* “Tt may be that as in the case of attempts, the line of proximity will vary some- 
what according to the gravity of the evil apprehended, and in different courts with 
regard to the same or similar matters.” Per Holmes, C. J., in Graves v. Johnson, 179 
Mass. 53, 58, 60 N. E. 383, 383, (1901). 

* Worden ». California Fig Syrup Co., 187 U. S. 516 (1903). 

5 See 31 Harv. L. REv. 880. 

6 Shaver v. Heller & Merz Co., 108 Fed. 821 (8th Circ., rgor). 

7 General Electric Co. ». Re-New Lamp Co., 128 Fed. 154 (D. Mass., 1904). 

8 Coeur D’Alene, eéc. Co. ». Miners’ Union, 51 Fed. 260 (D. Idaho, 1892). 

® Everet v. Williams, See 9 Law Quart. REV. 197. 

oO John H. Wigmore, “A Summary of Quasi-Contracts,”’ 25 Am. L. REV. 695, 
712 (k). 

1 See Langley v. Devlin, 95 Wash. 171, 188, 163 Pac. 395, 401 (1917). 

2 Herman v. Jeuchner, rs Q. B. D. 561 (1885); Dent v. Ferguson, 132 U.S. 50 (1889). 

18 See infra, notes 18, 22, 24, 26, 28. 

4 That the literal import of the maxim is no safe guide is apparent from the fact 
that immorality and degraded character have long been held not to make a plaintiff’s 
hands unclean. Dering v. Earl of Winchelsea, 1 Cox Eq. 318 (1787); Wright v. Wright, 
51 N. J. Eq. 475, 26 Atl. 166 (1893). 
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Courts have generally agreed that a party to an illegal executory con- 
tract may rescind and recover for benefits conferred.> To this rule the 
law of quasi-contracts makes an exception in the case of mala in se, thus 
in effect recognizing the paramount policy in favor of every possible 
deterrent to very serious crime.!® It has been assumed that the law as 
to fraudulent conveyances which in some jurisdictions permits a re- 
pentent grantor to recover back the property is only for the benefit of 
creditors.’ Yet courts of high authority have held that when the grantor 
shows any independent ground for equitable relief, as for instance that 
a deed absolute was in fact a mortgage, he does not lose his rights as 
against the grantee because the transaction also was a fraud on credi- 
tors.'8 Where an express trust for an illegal purpose has failed, a re- 
sulting trust arises for the benefit of the settlor’s heirs or next of kin.’ 
But as to whether, after the accomplishment or failure of the illegal 
purpose, the settlor himself may insist upon a reconveyance from the 
trustee, there is disagreement.” In a case involving an advance of money 
to create a fictitious appearance of financial trustworthiness, it has been 
held in England that he cannot.’ This decision is not easily reconcilable 
with certain prior English cases which had refused to find in past mis- 
conduct a bar to equitable relief. The same considerations must govern 
the exercise of jurisdiction in the frequent case where a partner in a 
firm which was organized for, or engaged in, illegal business asks an 
accounting. Although the prevailing rule would deny relief as to all 
property wrongfully acquired,” yet courts, including the United States 
Supreme Court, have seized upon slight — and it is believed inconse- 
quential — distinctions by which to escape the supposed necessity of 
applying the maxim. Thus where the property has been converted into 
a new form,™ or where after its acquisition there has been an account 
stated,?° or where it has been transferred to a third party in trust for 
the plaintiff,?® the latter’s hands are considered sufficiently “cleansed.”’ 
The majority of recent cases show a wholesome tendency to grant 





18 McCall v. Whaley, 52 Tex. Civ. App. 646, 115 S. W. 658 (1909); Deaton v. Law- 
ton, 40 Wash. 486, 82 Pac. 879 (1905). 

16 See KEENER, Quasi-CONTRACTS, 259. 

( eo v. Emery, 148 Mass 32., 18 N. E. 574 (1888); Symes v. Hughes, L. R. 9 Eq. 
475 (1870). 

18 Livingston v. Ives, 35 Minn. 55, 27 N. W. 74 (1885); Halloran v. Halloran, 137 
Ill. 100, 27 N. E. 82 (1890); Harvey v. Varney, 98 Mass. 118 (1867); Nichols v. Patten, 
18 Me. 231 (1841); Clemens v. Clemens, 28 Wis. 637 (1871). 

19 See 3 Pomeroy, Equity JURISPRUDENCE, 3 ed., § 1032. See Scott, CASES ON 
Trusts, 366, n. 1. 

20 Cf. Pawson v. Brown, L.R. 13 Ch. Div. 202 (1878); Stevens v. Ely, 1 Dev. Eq. 
(N. C.) 493 (1830); Lemmond 2». Peoples, 6 Ired. Eq. (N. C.) 137 (1849). See 1 PERRY, 
Trusts, 5 ed. § 21. 

21 In re Great Berlin Steamboat Co., 26 Ch. D. 616 (1884). 

s se rd Faikney v. Reynous, 4 Burr. 2069 (1 767). See English cases cited in note 
26 infra. 

23 See LINDLEY, PARTNERSHIP, 7 ed., 118-125. For a review of authorities contra, 
see McDonald v. Lund, 13 Wash. 412, 43 Pac. 348 (1896). 

* Brooks v. Martin, 2 Wall. (U. S.) 70 (1863). But see McMullen v. Hoffman, 174 
U. S. 639, 666 (1899). 

25 McDonald ». Lund, supra, note 23. See Leonard v. Poole, 114 N. Y. 371, 379, 
21 N. E. 707, 709 (1889). 

26 A line of English cases establish the general principle that where a contract as 
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equitable relief, where proper as between the parties, very much as a matter 
of course,?” and without inquisition into the merits and demerits of the 
transactions through which the plaintiff derives his rights.2* Thus, where 
title to public land had been granted to the defendant under misinter- 
pretation of a statute, a state court imposed upon him a constructive 
trust in favor of the plaintiff whose claim, though superior to that of 
the defendant, was secured from their common grantor by fraud.” At 
about the same time, however, a federal court denied protection to an 
infant who had repudiated her professional contract as against the co- 
contractor who was using the defunct contract to hinder the infant 
plaintiff from securing employment elsewhere.*® It will scarcely be 
urged that the policy against infants repudiating their agreements is 
stronger than against grantees securing property rights by fraud. One 
is forced to the conclusion that in the case of the infant, the judge laid 
hold of the maxim, as a means to punish the plaintiff —a function 
which equity did not assume even in the days when the Chancellor, as 
an ecclesiastic, might have been pardoned for more strenuous insistence 
upon his tribunal as a “court of conscience.”’*! 





RESCISSION OF A CONTRACT FOR A Mutuat MistTAKkE oF Fact. — “To 
formulate an accurate and practically applicable definition of the mistake 
of fact which will warrant rescission of a contract, has been apparently 
well nigh the despair of law writers.” 1 If text writers and court are 
unable to agree even on what a mistake is,” such confusion and uncer- 





between the parties A and B is illegal and unenforceable, yet if A in pursuance of it 
transfers property to a third person in trust for B, B may recover the property. Tenant 
v. Elliott, 1 Bos. & P. 3 (1797); Farmer v. Russell, 1 Bos. & P. 296 (1798); Worthington 
v. Curtis, L. R. 1 Ch. Div. 419 (1875). See also Sharp v. Taylor, 2 Phill. Ch. 801 
(1848), criticized, however, in Sykes v. Beadon, L. R. 11 Ch. Div. 170, (1879). It is 
generally held that as agent must account for money received in his principal’s illegal 
business. Baldwin v. Potter, 46 Vt. 402 (1874); Planters’ Bank v. Union Bank, 16 
Wall. (U. S.) 483 (1872); Murray v. Vanderbilt, 39 Barb. (N. Y.) 140 (1863); Wilson 
v. Owen, 30 Mich. 474 (1874). For a discussion and criticism of these cases, see 3 
WILuiston, Contracts, §§ 1785-1786. 

2,7 See F. Pollock, “‘The Expansion of The Common Law,” 4 Cot. L. REv. 12, 27. 

® American Ass’n, Ltd. v. Innis, 109 Ky. 595, 60 S. W. 388 (1901); Cochran Timber 

Co. v. Fisher, 190 Mich. 478, 157 N. W. 282 (1916); Warfield ». Adams, 215 Mass. 506, 
102 N. E. 706 (1913); Ely v. King-Richardson Co., 265 Ill. 148, 106 N. E. 619 (1914); 
Langley v. Devlin, supra, n. 11; Mo. Fidelity & Casualty Co. v. Art Metal Const. 
Co., 242 Fed. 630 (8th Circ. 1917). 

29 Everett v. Wallin, 184 N. W. 958 (Minn. 1921). For the facts of this case see 
RECENT CASES, infra, p. 774. 

80 Carmen v. Fox Film Corp., 269 Fed. 928 (2nd Circ., 1920). See 30 YALE L. J. 522. 

31 In Ward v. Lant, Prec. Ch. 182, 183 (1701) there is a dictum that where a person 
has executed a voluntary deed “to screen himself from taxes’ he may nevertheless 
have relief concerning it in equity. 

“This court is not a Court of Conscience,” — per Buckley, J., in In re Telescriptor 
Syndicate, (1903) 2 Ch. 174, 195. 

1 Per Dodge, J., in Kowalke v. Milwaukee Electric Lt. & Ry. Co., 103 Wis. 472, 473, 
79 N. W. 762, 763 (1899). See W. W. Kerr, “The Equitable Doctrine as to Mistake,” 
3 Jurw. Soc. Pap. 173; Roland R. Foulke, “Mistake in the Formation and Perform- 
ance of Contracts,” 11 Cor. L. REv. 197. 

2 Thus mistake as “some unintentional act, or omission or error,” as defined by 
Mr. Justice Story in his Equity JURISPRUDENCE,.14 ed., § 156, is criticized by Mr. 
Pomeroy asa description of the effects of mistake, or the consequences arising therefrom, 
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tainty as to its legal consequences are to be expected. The situation is 
aggravated by a failure to realize that results under the subjective 
theory of contracts, where great importance is placed upon the meeting 
of the minds of the parties, will be materially different from results 
under the objective theory, which emphasizes their expressions.? Fur- 
ther confusion arises when mutual misunderstandings,* where there is 
no contract at all—since both parties are justified in reasonably con- 
struing the offer to refer to a different matter — are classified as cases 
of mutual mistakes of fact; or when no distinction is drawn between 
the cases where the mistake is set up as a defense to a suit for specific 
performance,’ and as a ground for rescinding the whole transaction. 
Suppose there has been an expression of agreement, and the agree- 
ment does conform to the intention of the parties,® but both parties have 
made a mistake as to the way their agreement would apply to existing 
facts.” In such a case when will relief be given? ® While numerous 
tests ® have been laid down to guide the courts, there seem to be two 
generally recognized theories of which various other suggestions are 





rather than its essential features, which he regards as “‘an erroneous conviction, — a 
mental condition.” See 2 Pomeroy, Equity one 4 ed., § 839; 3 Wru1s- 
TON, ConTRACTs, § 1535; Roland R. Foulke, op. cit., 

3 Under the subjective theory any material mistake ane be fatal unless an estoppel 
were made out. See 3 WILLISTON, ConTRACTS, § 1546. Consequently the Civil Law 
was liberal in its relief. See CLARK, Eourry, § 370; Pounp, READINGS IN ROMAN 
Law, 2 ed., 39. 

« Raffles 9. Wichelaus, 2 H. & C. 906 (1864); Crowe v. Lewin, 95 N. Y. 423 (1884). 
See CLarK, Equity, § 370; 1 WILLISTON, CONTRACTS, §§ 20, 94, 95a. A situation 
where A is mistaken as to a fact, and B is not; but B is mistaken in that he erroneously 
believes that A is not mistaken as to that fact, is a case of two different mistakes but 
not a mutual mistake. Fora clear analysis of just what the nature of a mutual mistake 
is, see Edwin H. Abbot, Jr., “Mistake of Fact As a Ground For Affirmative Equitable 
Relief,” 23 Harv. L. REv. 608. 

5 The remedy of specific performance is said to be discretionary. Hess v. Bowen, 
241 Fed. 659 (8th Circ., 1917). A mistake which will justify a denial of specific per- 
formance need not be as strong as that requisite for rescission, which has the effect 
of doing away with the entire bargain. Thus a unilateral mistake has not infrequently 
been held sufficient excuse for the court’s denial of specific performance. Rushton v. 
Thompson, 35 Fed. 635 (D. Neb., 1888); Mansfield v. Sherman, 81 Me. 365, 17 Atl. 
300 (1889). See CrarK, Equity, § 356; 3 Wittiston, Contracts, §§ 1427,1542. But 
see contra, 2 Itt. L. REv. 267. 

6 Where the written agreement does not correctly express the agreement of the 
parties the remedy is reformation. Philippine Sugar Co. v. Govt. of the Philippine Is., 
247 U.S. 385 (1917); Gaylord v. Pelland, 169 Mass. 356, 47 N. E. ro19 (1897). 

The quantum of error necessary for reformation as in defense to specific perform- 
ance need not be so great as for rescission, as the parties are still left with a contract. 
See note 5, supra. 

7 For a discussion of the legal consequences of a mistake of law, which is beyond 
the scope of this note, see 3 WILLISTON, ConTRACTs, § 1581; 2 Pomeroy, Eq. Jur. 
4 ed., § 840; CLaRK, Equity, § 370. See ’also 38 Am. L. REG. 89; 14 VA. L. REG. 136. 
As to when rescission will be allowed for a unilateral mistake see Roland R. Foulke, 
op. cit., 197, 224; 3 WILLISTON, op. cit., § 1573. 

8 The Statute of Frauds interposes no obstacle to the remedy of rescission. Davis 
v. Ely, 104 N. C. 16, 10 S. E. 138 (1889). 

® For an able discussion of the question of error and the basic fact test, although the 
writer gives it a questionable terminology, see Edwin H. Abbot, Jr., op. ‘cit. , 23 Harv. 
L. Rev. 608. See also a rather ingenious but hardly tenable analysis, EL. Leonard, 
“An Analysis of the Law of Mistake of Fact As Applied in the Avoidance of Con- 
tracts,” 64 Ats. L. J.148. And see 3 CorNELL L. Q. 142; 2 Pomeroy, op. cit., § 856. 
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merely ramifications: (1) the identity of subject matter test; and (2) 
the basic fact test.!° 

A common instance where under either test relief will always be 
granted is where there is a mistake as to the existence of the subject 
matter of the bargain,‘ — unless the parties bargain for a risk. On 
the other hand, in case of speculative contracts “ courts should never 
interfere in the absence of special circumstances. Thus in transactions 
on the exchange or where there is a compromise settlement “ the parties 
are dealing with their eyes open, and with a view either to taking a risk 





10 The German Civil Code provides: “If the declarant was at the time of the declar- 
ation (of will) mistaken as to the substance of the same or did not at all intend to make 
such a declaration he may contest the same, when it is to be assumed that he would 
not have made it, had he known the facts and had he considered the matter advisedly. 
A mistake relating to such qualities of persons or things, which in ordinary dealings 
are considered material, shall be regarded as a mistake as to the substance of the 
declaration.” See Germ. Civ. CopE, § 119. This section is sometimes quoted as 
“not greatly differing” from the basic fact test. See 3 WiLListon, Contracts, § 1546. 
It is submitted that this position might be questioned. The first part of this section is 
beyond that to which most Anglo-American courts would go, as we do not have the 
policy of the Civil Law that the declarant, if he is to be given relief, must compensate 
the one who relies upon his declaration. See Germ. Crv. Cope, § 122. On the other 
hand, the last part of section 119 would limit the relief to cases where the subject matter 
was affected, which is a doctrine narrower than the one here advocated but broader 
than the old test of identity. 

An illustration will bring out the distinctions. (1) A and B contract for the sale of 
a certain shipload of sugar. The ship, unknown to the parties, has been sunk and the 
sugar destroyed at the time the bargain was made. Relief would be given under the 
identity test, the German Code and thie basic fact test. See note 11, imfra. (2) If the 
sugar were in existence, but only badly spoiled, at the time of the bargain, or of a much 
inferior quality, there should be no relief under the identity test. See note 24, infra. 
But there would be ground for relief under either of the other two theories. See note 
27,infra. (3) If the sugar is in existence and the quality as agreed, but the parties had 
taken as the fundamental basis of their agreement that the government had fixed the 
price at a certain point, and had contracted on that assumption, and that assumption 
was erroneous, then relief could be given only under the basic fact test. 

1! Hastie v. Couturier, 9 Exch. 102 (1853); Clifford ». Watts, L. R. 5 C. P. 577 
(1870); Scott v. Coulson, [1903] 2 Ch. 249; Gibson v. Pelkie, 37 Mich. 380 (1877); 
Reigel v. American Life Ins. Co., 140 Pa. 193, 21 Atl. 392 (1891). 

The decision in Scott v. Coulson, supra, has been criticized on the ground that the 
mistake was only collateral and did not go to identity — the subject matter being an 
insurance policy (held by the beneficiary) and the mistake being as to the existence 
of the insured. See 47 Sor. J. 313. The general principle, however, is quite well estab- 
pose See ANSON, op. cit., § 187; 3 W1LLIston, ConTRACTs, § 1561; UNrrorm SALES 
Act, §§ 7, 8. 

‘There is an analogy between the defense of mistake and the misnamed defense of 
- impossibility. In their essential nature they are both the same. In the one case the 
mistake is as to an existing subject matter, or means of performance, or a fact which 
the parties take as the fundamental basis of their agreement; and in the other, it is 
as to the future existence of the subject matter or means of performance. See 3 WIL- 
LISTON, op. cit., § 1937. 

12 Butte v. Thompson, 13 M. & W. 487 (1844); Lehigh Zinc & Iron Co. v. Bamford, 
150 U. S. 665 (1893); Valley City Milling Co. v. Prange, 123 Mich. 211, 81 N. W. 
1074 (1900). In case of doubt the court favors a construction not imposing a risk. 
Virginia Iron Co. v. Graham, 124 Va. 692, 98 S. E. 659 (1919). 

33 In the absence of fraud or bad faith no relief will be granted on the ground of 
mistake in speculative contracts. Jefferys v. Fairs, L. R. 4 Ch. Div. 448 (1876); Bell 
v. Lawrence’s Admns., 51 Ala. 160 (1874); Chicago & N. W. Ry. Co. v. Wilcox, 116 
Fed. 913 (8th Circ., 1902). See 2 Pomeroy, Eq. Jur. 4 ed., § 855. 

14 Sears v. Leland, 145 Mass. 277 (1887). In these cases the parties make a settle- 

















760 HARVARD LAW REVIEW 


or closing up the matter. For a court here to go into the question of 
error would be unwise and contrary to business understanding. 

It is the intermediate class of cases which raises the difficulty. Under 
the first test the mistake of the parties is no ground for relief unless the 
identity of the subject matter is so affected that what the parties are 
getting is not the thing for which they bargained. Accordingly, courts 
acting on this basis have denied relief to a purchaser of a note from a 
broker, where unknown to the parties the maker had already made an 
assignment for the benefit of his creditors; and to the seller of a rough 
diamond which the parties had mistakenly thought to be a “‘stone.’’® 
And a settlement by a woman under the erroneous idea that she was 
not pregnant was not set aside when she was found to be with child.” 
Under this identity test it is difficult to support the classical case of 
Sherwood v. Walker,'® where parties contracted to buy and sell a cow 
thinking her barren and relief was granted when she was found to be 
otherwise. Similarly, the intervention of the courts where land is found 
to be without timber !° or ore *° contrary to the expectations and belief of 
the parties; or the setting aside of a conveyance where the parties were 
under the mutually mistaken belief that the county seat had been 
moved; or the granting of relief in those cases where there was some 
error in the means or measure on which the parties relied to determine 
the quantity, quality, or value of the subject matter of their bargain,” 
seems inconsistent with the identity test. The holding of a recent Wash- 
ington case that the buyer of a large number of shares of stock in a 
bank could rescind on the ground that the transaction had been entered 





ment of a claim, the validity of which depends on a fact unknown to them. This is 
not a case of mistake at a]l,— but conscious ignorance. Thecase of Kowalke ». Mil- 
waukee Elect. Lt. & Ry. Co., supra, might be explained on this ground. See ANson, 
op. cit., § 187, note tr. 

15 Hecht v. Batcheller, 147 Mass. 335, 17 N. E. 651 (1888); Bicknall v. Waterman, 
5 R. I. 43 (1857); Dambmann ». Schulting, 75 N. Y. 55 (1878). 

16 Wood v. Boynton, 64 Wis. 265, 25 N. W. 42 (1885). 

( id — v. Milwaukee Electric Light & Ry. Co., 103 Wis. 472, 79 N. W. 762 
1899). 
18 66 Mich. 568, 33 N. W. 919 (1887). 

19 Thwing v. Hall Lbr. Co., 40 Minn. 184, 41 N. W. 815 (1889); Blygh v. Samson, 
137 Pa. 368, 20 Atl. 996 (1891). 

20 Dale v. Roosevelt, 5 Johns. Ch. (N. Y.) 174 (1821). 

*1 Griffith v. Sebastian Co., 49 Ark. 24, 3 S. W. 886 (1887). 

* Relief was granted where a survey was made the basis of the bargain. McMahan 
v. Terkhorn, 116 N. E. 327 (Ind. 1917); Gilroy ». Alis, 22 Ia. 174 (1867); Coon v. Smith, 
29 N. Y. 392 (1864); so also appraisement, Freeman ». Jeffries, L. R. 4 Ex. 189 (1869); . 
inventory, Spaulding v. American Wood Board Co., 26 Hun. (N. Y.) 237 (1898); or 
assay, Cox v. Prentice, 3 M. & S. 344 (1815). 

*8 Lindeberg v. Murray, 201 Pac. 759, (Wash. 1921). For the facts of this case, 
see RECENT CAsEs, infra, p. 765. 

It is easier to support the result in this case on the construction of the contract 
held by the dissenting judges than under that of the majority. Under the dissenting 
view that the contracts were dependent, the rescission of the contract between the 
two banks would clearly have been a ground for relieving the plaintiff from his contract 
dependent thereon. Whereas, under the construction given to the transaction by the 
majority of the court, that the contract between the plaintiff and the defendant was 
separate and not dependent on the contract between the two banks, rescission by the 
plaintiff would be permitted only if the fundamental basis of the contract was that the 
corporation assets were as the books indicated them to be. 
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into under a mutual mistake as to the assets of the corporation, not 
only flies in the face of the supposedly accepted note case of Hecht v. 
Batcheller,* but is also contrary to a square decision on similar facts in 
an earlier Minnesota case.”® All these cases may, however, be explained 
on the basic fact test, viz., that ‘where the parties assumed a certain 
state of facts to exist, and contracted on the faith of that assumption, 
they should be relieved from their bargain if that assumption (which 
was made by them the fundamental basis of their agreement) was erro- 
neous.” 2 In all these intermediate cases the parties have received the 
thing for which they bargained. There is no question of identity of sub- 
ject matter. The error goes clearly to a fact which may be called collat- 
eral, or extrinsic;?” but since that fact was taken by the parties as the 
fundamental basis of their agreement relief should be granted. 

The attempt to reduce the question to a hard and fast rule of identity 
of subject matter, while it has the advantage of ease of application, has 
not worked out in practice; and the injustice its strict application would 
cause in some cases has led to ingenious but unsubstantial distinctions.28 
Whether the basis for the relief granted by the courts is the general feel- 
ing that a person should not be compelled to give up his property for 
much less than it is really worth, and that is inequitable for the other 
party to retain the fruits of an honest error;?* or that there is a substantial 
failure of consideration, in that one party because of a mistake going to 
the essence is not really getting what the parties thought he was going to 
receive; or that where both parties, though literally agreeing to the 
terms of the bargain, are grossly unaware of the actual facts, for the law 
to hold them to their obligations would be perpetrating an injustice 
almost as great as though they had never really assented to its terms—in 
any case the law is protecting an individual from the loss of his property 
through a transaction based on a fundamental assumption which is 
discovered to have been erroneous. The basic fact test seems to be 
sound. True, the rule is not easy of application; but it is the one which 
best carries out the intention of the parties, the understanding of mer- 
chants, and the interests of justice. 





RECENT CASES 


ADMINISTRATIVE LAW — JUDICIAL REVIEW — CONCLUSIVENESS OF FINDINGS 
or Fact BY WORKMEN’S COMPENSATION COMMISSION UNDER DUE Process 
Cause. —In a proceeding under a Workmen’s Compensation Act, the defense 





4 147 Mass. 335, 17 N. E. 651 (1888). See note 15, supra. 

Sample v. Bridgforth, 72 Miss. 293, 16 So. 876 (1894); Kennedy v. Panama Mail 
Co., L. R. 2 Q. B. 580 (1867). See Roland R. Foulke, of. cit., 197; Story, op. cit., § 219. 

25 Costello v. Sykes, 143 Minn. 109, 172 N. W. 907 (1919). But see St. Nicholas 
Church ». Kropp, 135 Minn. 115, 160 N. W. 500 (1916), where relief was given from a 
unilateral mistake of same kind. 

26 See 3 WILLISTON, ConTRACTS, § 1544. 

27 See ANson, Contracts, Corbin’s ed., §187, note 1; CLARK, Equity, § 356. 

28 See Cotter v. Luckie, 1918 N. Zeal. L. R. 811; Gardner v. Lane, 12 Allen (Mass.) 
39 (1866). And also 3 WILLISTON, ConTRACTS, § 1569. 

29 See Roland R. Foulke, of. cit., 223; W. W. Kerr, op. cit., 3 Jurm. Soc. Pap. 173. 

30 See 3 WILLISTON, CoNTRACTS, § 1544; 38 Am. L. REV. 334, 346. 
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was that the injury had existed before the commencement of the employment. 
After a hearing before the arbitration committee and a review of its findings by 
the Arbitration Commissioner, compensation wasrefused. The plaintiff appealed 
to the district court, which, on the evidence taken before the committee and the 
Commissioner, reversed the decision of the Commissioner. The defendant ap- 
pealed on the ground that, since the evidence was conflicting, the findings of the 
Commissioner on questions of fact were conclusive. Held, that the judgment of 
the district court be reversed. Hughes v. Cudahy Packing Co., 185 N.W.614(Iowa). 

The decision in the principal case is in accord with the majority of state de- 
cisions relative to the conclusiveness of administrative findings of fact in work- 
men’s compensation cases. But the Supreme Court has not decided whether 
such procedure affords due process. See, however, Hawkins v. Bleakly, 243 U.S. 
210, 214-216. In cases involving postal privileges, the issue of land patents, and 
taxation, administrative findings of fact may be made conclusive in the absence 
of arbitrariness. Bates and Guild Co. v. Payne, 194 U.S. 106; Johnson v. Drew, 
171 U.S. 93; Hilton v. Merritt, 110 U.S. 97. Cf. American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94. See E. F. Albertsworth, “Judicial Re- 
view of Administrative Action,” 35 Harv. L. REv. 127, 136-143. It has even 
been held that the findings of immigration officials, when the fact in question 
is United States citizenship, may be final. Ju Toy v. United States, 198 U. S. 
253. This position is extreme, however, and later utterances of the Court 
indicate that it will be astute to find any element of arbitrariness in the course 
of the proceedings. Kwock Jan Fat v. White, 253 U.S. 454; Chin Yow v. United 
States, 208 U.S. 8,12. See Nathan Isaacs, “Judicial Review of Administrative 
Findings,” 30 YALE L. J. 781. On the other hand, in proceedings regarding 
rate regulation there must be review by a court exercising “independent 
judgment.” Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287. See 
L. Curtis, 2nd, “Judicial Review of Commission Rate Regulation,” 34 
Harv. L. Rev. 862; T. P. Hardman, “Judicial Review es a Requirement of 
Due Process,” 30 YALE L. J. 681. Judicial review of findings of fact in work- 
men’s compensation cases would tend to defeat one of the principal objects of 
the acts, the furnishing of a cheap and speedy procedure, which, though perhaps 
rough, has been deemed more socially desirable than the more refined but, in 
practice, inadequate relief afforded by judicial justice. See Thomas R. Powell, 
“The Workmen’s Compensation Cases,” 32 Pox. Sct. QUART. 542, 551-560. 
The need is obvious, and the Court will probably uphold this legislative con- 
ception of due process. See Gundling v. Chicago, 177 U. S. 183, 188; Holden v. 
Hardy, 169 U.S. 366. 


ADMIRALTY — JURISDICTION — STATE WORKMEN’S COMPENSATION ACTS AS 
APPLIED TO MARITIME ACCIDENTS. — A carpenter, aiding in the construction 
of a vessel which had previously been launched on a river within the Federal 
admiralty jurisdiction, was accidentally injured in the course of his employ- 
ment. He had previously accepted the provisions of a state Workmen’s Com- 
pensation Act which provided an exclusive remedy. (See 1920 OLSON’s OREGON 
Laws, § 6605; 1913 OrEG. LAws, c. 112.) He brings a libel in admiralty on the 
theory of maritime tort. Held, that the libelant do not recover. Grant Smith- 
Porter Ship Co. v. Rhode, U.S. Sup. Ct., October Term, 1921, No. 35. 

A stevedore was injured in the course of his employment while standing 
on a wharf. He seeks to recover under an elective Workmen’s Compensation . 
Act. (1919 Me. Laws, c. 238.) Held, that the plaintiff recover. Berry v. 
M. F. Donovan & Sons, Inc. 115 Atl. 250 (Me.). 

For a discussion of the principles involved, see NOTES, supra, p. 743. 


ADVERSE PossEssIon — AGAINST WuHom TITLE MAY BE GAINED — Mont- 
CIPALITY — ADVERSE POSSESSION OF “ABANDONED” HicGHway. — The de- 
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fendant legally established a highway on the land in question in 1871. The 
plaintiff fenced the ground, and remained in possession for fifty years. The 
defendant now seeks to open the highway; and the plaintiff, claiming abandon- 
ment by the county, sues for an injunction. Held, that the injunction be 
granted. Arthur v. Wright County, 185 N. W.-602 (Iowa). 

As a result of the wide distribution of public lands, and the necessity of 
protecting the rights of the public against the negligence of public officials, 
the ancient rule that adverse possession cannot defeat the title of the sovereign 
still persists. Wagnon v. Fairbanks, tos Ala. 527, 17 So. 20. See 15 Harv. L. 
Rev. 146; 23 Harv. L. Rev. 555. But since a municipality is more compact 
than a state, and has, therefore, less excuse for overlooking adverse possessors, 
some courts allow acquisition of title by adverse possession against a munici- 
pality. Ft. Smith v. McKibbin, 41 Ark. 45; Meyer v. Lincoln, 33 Neb. 566, 50 
N. W. 763. Most jurisdictions reject this distinction on the ground that the 
same reasoning used in the case of states applies, though to a less degree, in the 
case of municipalities. Ralston v. Weston, 46 W. Va. 544, 33 S. E. 326; Kopf v. 
Utter, 101 Pa. St. 27. See also 3 Ditton, MunicrpaL CORPORATIONS, 5 ed., 
§ 1193. The rule is inapplicable as to public property devoted to quasi-private 
uses. Mowry v. Providence, 10 R.I. 52. See 15 Harv. L. REv. 846; 3 DILLon, 
op. cit., § 1188; ELtiotr, ROADS AND STREETS, 2 ed., §§ 882, 883. And some 
authorities would allow title to be acquired in any case of great hardship, on a 
theory of “estoppel.” See Heddleston v. Hendricks, 52 Ohio St. 460, 465, 40 
N. E. 408, 409. See 3 Dritxon, op. cit., § 1194. But see Ralston v. Weston, 
supra, at 555. The principal case suggests another limitation, whereby prop- 
erty “abandoned” by the municipality may vest in adverse possessors. See 
accord, Weber v. Iowa City, 119 Iowa, 633, 93 N. W. 637; Webber v. Chapman, 
42 N. H. 326. Cf. Collett v. Board Com’rs County of Vanderburgh, 119 Ind. 27, 
21 N. E. 329. See also 3 McQuILLAN, MuNIcIPAL CorPORATIONS, § 1399, note 
84. The Iowa position is virtually a repudiation of the general doctrine, for 
the distinction between “abandonment” and non-user is practically illusory. 


Cf. Exxiort, op. cit., § 885. Certainly public highways should be protected 
from adverse possessors. See 2 TIFFANY, REAL PROPERTY, 2 ed., § 417. Stat- 
utes reach this result in some jurisdictions. See 1920 OrEc. Laws, § 4704, 
4705; 1917 Utan Comp. Laws, § 6457. 


AMBASSADORS AND CONSULS — IMMUNITY. OF CONSULS FROM PROSECUTION 
In StaTE Courts.—The defendant, a consul general, was indicted in a state 
court after the revocation of his exequatur by the President, for crimes com- 
mitted while he was consul. A statute provides that the jurisdiction of the 
Federal courts shall be exclusive of the state courts in “suits and proceedings 
. . . against consuls or vice consuls” (36 Stat. AT L. 1160). The defendant 
moved that the indictment be dismissed. Held, that the motion be denied. 
People v. Savitch, 190 N. Y. Supp. 759 (Gen. Sessions, N. Y.Co.). 

For a discussion of the principles involved, see NOTES, supra, p. 752. 


BILLS AND NoTEs — PURCHASERS FOR VALUE WiTHOUT NotTICcE — ALTERA- 
TION, CERTIFICATION, AND SUBSEQUENT Bows FIDE PurRcHASE — NE- 
GOTIABLE INSTRUMENTS Law, § 62.—A St. Louis bank drew a draft on a 
Chicago bank, and mailed it to the payee in Pittsburgh. The draft was stolen 
from the mails. The thief erased the name of the payee, skilfully inserted his 
own name, indorsed the instrument, and presented it in payment for some 
diamonds; a certification was secured, and the jewels were thereupon turned 
over tohim. The jeweller deposited the draft in the defendant bank; the plain- 
tiff, the drawee bank, paid it through the clearing house, and, having discovered 
the forgery, sought to recover the money so paid. Held, that it cannot recover. 
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National City Bank of Chicago v. National Bank of the Republic of Chicago, 300 
Ill. 103, 132 N. E. 832. 
For a discussion of the principles involved, see NoTEs, supra, p. 749. 


CARRIERS — Injury TO Goops — LIABILITY WHEN GOODS ARE ACCOMPAN- 
IED BY OWNER. — The defendant operated a ferry for hire, holding himself 
out to serve everyone who should desire to make use of the facilities he offered. 
The boat he used was not equipped with chains, bumpers, or end-gates. The 
plaintiff drove his team of mules and wagon on the boat to be ferried. Shortly 
after the boat left the landing the mules for some unknown reason backed so 
that the hind wheels of the wagon hung in the water. The plaintiff undertook 
to make the mules pull the wagon back on the boat. The wagon, however, 
dragged the mules into the water and they were drowned. The trial court, 
without jury, gave judgment for the plaintiff. The defendant appeals, assign- 
ing as error that the court had concluded as a matter of law that the defendant 
was liable by reason of negligence and that as a matter of law the defendant was 
liable as an insurer of goods. Held, that the judgment be affirmed. Bean v. 
Hinson, 235 S. W. 327 (Tex. App.). 

For a discussion of the principles involved, see NOTES, supra, p. 747. 


ConFLict oF LAws — Domicit — Erricacy oF INTENT TO RETAIN ORIG- 
INAL Domictt WHEN OLD Home Is ABANDONED AND NEw ONE ESTABLISHED. — 
In a transfer tax proceeding it became necessary to determine the decedent’s 
domicil. His domicil of origin was Connecticut, where he married and raised 
a family. When sixty years of age, he, with his family, moved to New York. 
It seems, from the facts and their treatment by the court, that the decedent 
abandoned his Connecticut home and established a new home in New York; 
but he unequivocally declared that “‘he had no intention of changing his legal 
residence.” He died in New York twenty years later. A statute imposed on 
the decedent’s executor the burden of proving that the decedent was not dom- 
iciled in New York. (1916 N. Y. Laws, c. 551, § 1; Tax Law, § 243.) Held, 
that the decedent was domiciled in Connecticut at the time of his death. Matter 
of Lyon, 191 N. Y. Supp. 260 (Surr. Ct.). 

It was at one time thought that the animus necessary for a change of dom- 
icil was an intent to acquire a new civil status. See Alt’y Gen’l v. Countess 
de Wahlstatt, 3 H. & C. 374, 387. See 23 Harv. L. REv. 211. But this has 
probably never been, and certainly is not now, the accepted common-law doc- 
trine. Douglas v. Douglas, L. R. 12 Eq. Cas. 617. See 35 Harv. L. REv. 180, 
191. On the contrary, if one goes to another jurisdiction with the intention 
merely of becoming subject to the personal law of that jurisdiction, but with 
no intent to make his home there, he does not acquire a new domicil. Kerby 
v. Charlestown, 78 N. H. 301, 99 Atl. 835; Chaine v. Wilson, 1 Bosw. (N. Y. 
Super. Ct.) 673. See Semple v. Commonwealth, 181 Ky. 675, 679, 205 S. W. 
789, 791. But see Matter of Newcomb, ro2 N. Y. 238, 84 N. E. 950; Winsor’s 
Estate, 264 Pa. St. 552, 107 Atl. 888; 33 Harv. L. Rev. 863. The animus nec- 
essary for the acquisition of a new domicil is an intent to establish a new home. 
Not only is this necessary, but, combined with presence, it is conclusive of a 
change of domicil. The principal case, holding that an intent not to change 
the domicil controls, seems wrong. In re Steer, 3H. & N. 594; Butler v. Hopper, 
1 Wash. Circ. Ct. 499 (D. Pa.); Butler v. Farnsworth, 4 Wash. Circ. Ct. ror 
(D. Pa.); Lyman v. Fiske, 17 Pick. (Mass.) 231; Dickinson v. Brookline, 181 
Mass. 195, 63 N. E. 331; Matter of Rooney, 172 App. Div. 274, 159 N. Y. Supp. 
132; Turner v. Turner, 87 Vt. 65, 88 Atl. 3. See Jacoss, Domictt, §§ 148-140. 
Cf. In re Paullin’s Will, 113 Atl. 240 (N. J.). Domicil is merely a legal con- 
sequence of the establishment of a home; given that fact, the result should be 
independent of the will of the party. See Dicey, Domicit, 85. See also 
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Joseph H. Beale, “The Progress of the Law: The Conflict of Laws,” 34 Harv. 
L. REV. 50, 52. But see 20 Cot. L. Rev. 87. An intent to retain an abandoned 
domicil should have no more effect than an intent to create a new one. 


ConTRACTS — RESCISSION FOR MuTuAL Mistake or Fact. — The defunct 
B bank entered into a contract with the S bank whereby the S bank agreed to 
take over the assets and assume all the liabilities of the B bank, and to hold the 
stockholders of the B bank harmless; and M, a principal stockholder in the B 
bank, agreed to buy some of its fixed assets from the S bank. After this agree- 
ment between the banks was made, L, an officer of the S bank, entered into a 
contract with M to buy all of his stock in the B bank. Unknown to all the 
parties a defalcation had occurred, and the assets of the B bank were really 
only about 50% of the amount represented by its books. The S bank refused 
to proceed with its contract, and a new one was executed in which the stock- 
holders of the B bank agreed to an assessment on their stock to make up the 
deficiency. L brought suit to rescind his contract with M. Held, that the 
relief be granted. Lindeberg v. Murray, 201 Pac. 759 (Wash.). 

For a discussion of the principles involved, see NOTES, supra, p. 757. 


CORPORATIONS — PROMOTERS — LIABILITY OF PROMOTER TO CORPORA- 
TION PROMOTED ON ISSUE OF STOCK FOR OVERVALUED PROPERTY. — In prep- 
aration for the organization of the A Corporation, X, the promoter, entered 
into contracts with the stockholders of B Corporation whereby they agreed to 
receive for each share of B stock one share of A stock, upon the formation of 
A Corporation. Unknown to the B stockholders, X obtained an option from 
Y to purchase, for $50000 of A stock, the secret formulae owned by Y and used 
in the business of the B Corporation. Later, the A Corporation, with X in 
complete control through the use of dummy directors, was organized with a 
capital stock of $500000. X caused $15000 capital stock of A Corporation to 
be issued to the B stockholders in accordance with the above agreement. X 
also caused $300000 capital stock of A Corporation to be issued to Y, who held 
this stock for the benefit of X. X sold this stock to innocent purchasers and 
kept the proceeds. The A Corporation sues X, alleging the above facts and 
that the formulae were of no value. Held, that a demurrer to the complaint 
be overruled. American Barley Co. v. McCourtie, 185 N. W. 506 (Minn.). 

With a laudable desire to redress a palpable fraud, judges are too apt 
blindly to permit a corporation to recover “secret profits’’ from its promoters, 
regardless of whether or not the corporation has been damaged. It is submitted 
that, in situations where corporate creditors are not involved, the cases should 
be divided into two classes. Where the corporation conveys its assets or exe- 
cutes its obligation in return for overvalued property sold to it by promoters, 
the corporation (unless it has acted through an independent and informed 
board of directors) can obtain redress for the wrong done it. Erlanger v. New 
Sombrero Phosphate Co., 3 App. Cas. 1218; Davis v. Las Ovas Co., 227 U.S. 80; 
South Joplin Land Co. v. Case, 104 Mo. 572, 16 S. W. 390. See 1 Morawe7z, 
PRIVATE CORPORATIONS, 2 ed., §§ 291-292. But where, as in the principal 
case, all that the corporation did was to issue its stock for the promoters’ 
property, the corporation has not been damaged; for a share of stock is not 
an asset or an obligation of the corporation issuing it — it is merely the holder’s 
fractional interest in the corporation. See R. D. Weston, ‘Promoters’ Lia- 
bility: Old Dominion ». Bigelow,” 30 Harv. L. Rev. 39. Cf. Old Dominion 
Copper Co. v. Lewisohn, 210 U. S. 206. Contra, Old Dominion Copper Co. v. 
Bigelow, 203 Mass. 159, 89 N. E. 193; Pietsch v. Milbrath, 123 Wis. 647, 101 
N. W. 388, 102 N. W. 342. See also 22 Harv. L. Rev. 48; 58 Untv. or Pa. 
L. Rev. 226. It has been suggested that the repentant corporation might 
sue the promoters and recover as trustee for those actually damaged. Cf. 
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Hyde Park Terrace Co. v. Jackson Bros. Realty Co., 161 App. Div. 699, 14 
N. Y. Supp. 1037. But this crude procedural device seems unnecessary» 
particularly under modern statutes allowing liberal joinder of parties plain- 
tiff. The remedy for the promoters’ wrong should be extended only to those 
individual shareholders who have been damaged thereby, and only to the 
extent to which each has been so damaged. See Blum v. Whitney, 185 N. Y. 
232,77 N. E. 1159. Cf. 8 Co. L. REv. 567. 


CrmmnaL Law — APPEAL — Ricut oF ONE VW io Has SERVED SENTENCE 
to AppEAL. — The appellant, sentenced to imprisonment for a misdemeanor, 
after serving the sentence prosecuted an appeal within due time. Held, that 
the appeal be dismissed. State v. Cohen, 201 Pac. 1027 (Nev.). 

An appeal after the payment of a fine imposed in a criminal action is gen- 
erally denied as moot. State v. Wells, 127 Minn. 252, 149 N. W. 286; State v. 
Westfall, 37 Iowa, 575; Batesburg v. Mitchell, 58 S. C. 564, 37 S. E. 36. Contra, 
Commonwealth v. Fleckner, 167 Mass. 13, 44 N. E. 1053; Johnson v. State, 172 
Ala. 424, 55 So. 226. It is arguable that the fine might be repaid, on a re- 
versal, as money paid under corporal duress; in such a case an appeal would 
not be moot. But if the punishment is a sentence of imprisonment and sen- 
tence has been served, a reversal can give the. accused no legal benefit. The 
stigma upon his name forms no part of the legal punishment intended; an 
appeal to remove it, therefore, involves no legal question and is moot. Contra, 
Roby v. State, 96 Wis. 667, 71 N. W. 1046. But shoufd an appeal be dismissed 
on such technical grounds? The administration of justice must conform in 
some degree to the popular conception of what justice is. Courts sometimes 
do entertain moot appeals. See 34 Harv. L. REv. 416, 418. A wise rule would 
leave the allowing of such an appeal to the sound discretion of the court. And 
the result might well depend upon whether the defendant had availed himself 
of an opportunity jto stay execution pending appeal. See 1912 Nev. REv. 
Laws, § 7204. 


DivorcE — Proor oF ADULTERY — PRESUMPTION OF CHILD’s LEGITI- 
MACY. — 331 days after intercourse between husband and wife, the wife gave 
birth to a child. The husband sued for divorce on the ground of adultery, 
introducing no evidence except the unusually long period between intercourse 
and birth. It appeared by the testimony of experts that, although almost un- 
precedented, 331 days could not be called an impossible period of gestation. 
Held, that the petition be dismissed. Gaskill v. Gaskill, [1921] P. 425. 

Where, as in the principal case, the fact of a child’s illegitimacy must be’ 
proved as a necessary step in the proof of adultery, the courts, without inquir- 
ing whether they are justified in so doing, adopt the presumptions in favor of 
legitimacy which are applied in cases where the legitimacy is directly in issue. 
Gordon v. Gordon, (1903) P. 141; Wallace v. Wallace, 73 N. J. Eq. 403, 67 Atl. 
612. One of these presumptions is that, if intercourse between husband and 
wife is proved or admitted, a child born to the wife is the husband’s child, unless 
the husband is impotent or the spouses white and the child a mulatto. See 
Gordon v. Gordon, supra; Estate of Walker, 180 Cal. 478, 181 Pac. 792; Estate 
of McNamara, 181 Cal. 82, 183 Pac. 552. If the child is born within a normal 
period of gestation, the presumption is conclusive. When the interval is beyond 
the normal gestation period, the presumption would seem to lose its conclu- 
sive character, and the more abnormal the period the weaker should be the 
presumption. See HuBBACK, EVIDENCE OF SUCCESSION, 413. But there is 
no evidence to rebut such a presumption in the principal case, and if the pre- 
sumption can properly be applied in such cases, the decree is correct. The 
presumption has no basis in logic. See Estate of McNamara, supra. It is 
justified by a policy to protect the inheritance of property, the integrity of the 
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family relation, and the personality of the child. See Matter of Matthews, 153 
N. Y. 443, 4 47 N. E. 901; Powell v. State, 84 Ohio St. 165, 95 N. E. 660; Melvin, 
J., dissenting, in Estate of McNamara, supra. While the child’s rights of 
substance are not directly involved in the principal case, it would seem proper 
to apply the presumption for the protection of the child’s interests of per- 
sonality. 


EASEMENTS — EXTENT OF USER — ORDER TO COMPEL CLOSING OF GATE. — 
A had a right of way over B’s land. In order to confine his live-stock, B fenced 
his land, leaving. a gate to preserve the way. A refusing to close the gate, B 
brought a bill tocompel Atodoso. Held, that A must close the gate. Geohegan 
v. Henry, 55 Ir. L. J. Rep. 190. 

The owner of the servient tenement may maintain gates across a way created 
by grant, if they are necessary to a reasonable enjoyment of his property and 
do not unduly interfere with the easement granted. Green v. Goff, 153 Ill. 534, 
39 N. E. 975; Blais v. Clare. 207 Mass. 67, 92 N. E. to09. See JONES, EAsE- 
MENTS, §§ 400-407. The right may, however, be expressly or impliedly nega- 
tived in the grant of the easement. See Flaherty v. Fleming, 58 W. Va. 669, 52 
S. E. 857; Dickinson v. Whiting, 141 Mass. 414, 6 N. E. 92. The same rule 
should apply when the easement is acquired by prescription, though the way 
was totally unobstructed during the prescriptive period. The nature of the 
easement gained should govern, rather than the particular manner of use by 
which it was gained. Luster v. Garner, 128 Tenn. 160, 159 S. W. 604; Ames v. 
Shaw, 82 Me. 379, 19 Atl. 856. Contra, Shivers v. Shivers, 32 N. J. Eq. 578; 
Fankboner v. Corder, 127 Ind. 164, 26 N. E. 766. If it is once admitted that 
the maintenance of gates is reasonable under the circumstances, the owner of 
the easement must close them. Mendelson v. McCabe, 144 Cal. 230, 77 Pac. 
915; Griffin v. Gilchrist, 29 R. I. 200, 69 Atl. 683; Helwig v. Miller, 47 Pa. Super. 
Ct. 171. Failure to do so is an abuse of his right, the repetition of which will 
be enjoined in order to prevent a multiplicity of petty actions at law. 


Executors — LIaBILiTy TO ACCOUNT FOR ProFits INDIRECTLY DERIVED 
FROM CONTROL OVER THE Estate.— The defendant Trusts Corporation 
held as executor a controlling interest in the stock, and thereby “carried on 
the business,” of the W Corporation. The latter corporation, having a large 
sum on hand, deposited it with the defendant upon terms which “it was ad- 
mitted were more profitable [to the W Corporation] than any that could have 
been made with a bank.” The beneficiaries of the ‘estate brought this bill, 
charging inter alios that the defendant would make a profit out of the deposit 
and because of its fiduciary position ought to have to account for it. Held, 
that this portion of the bill be dismissed. Woods v. Toronto General Trusts 
Corporation, 20 Ont. Weekly Notes, 431. 

A trustee or other fiduciary may not retain any profit derived from dealings 
with the trust estate. Magruder v. Drury, 235 U. S. 106; Scott, CASES ON 
Trusts, 501; Skinnell v. Mahoney, 197 App. Div. 808, 189 N. Y. Supp. 845. 
See Hand v. Allen, 128 N. E. 305, 312 (Ill.). Nor may he keep profits derived 
immediately from his own property if they are obtained indirectly by virtue 
of some advantage given by his holding of the trust res. Bay State Gas Co. 
v. Rogers, 147 Fed. 557 (Circ. Ct.,D. Mass.). See 20 Harv. L. REV. 337. The 
rule is one of precaution and is applied stringently because of the otherwise 
great possibility of abuse. Since in the principal case the stock in the W Cor- 
poration gave the defendant a potential control of the corporation’s money, 
a decision for the plaintiff ‘might upon the authorities have been expected. 
But it may he that the corporation was governed by a board of directors not 
subservient to.the defendant. If that was so, the decision may be supported 
on the ground ‘that, so long as it acts in good faith and not to the positive 
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detriment of the estate, such a directorate insulates the liability of the fidu- 
ciary. Thus promoters, although standing in a fiduciary relationship, may 
deal with their corporation to their own advantage if they furnish it with an 
independent directorate and make full disclosure of their own interests. See 
Dickerman v. Northern Trust Co., 176 U.S. 181, 204; Erlanger v. New Sombrero 
Phosphate Co., 3 App. Cas. 1218, 1236. But, even assuming such a director- 
ate, a decision conira to the principal case would not be surprising, and would 
not require any “disregard of the corporate fiction.” 


EXTRADITION — INTERSTATE RENDITION — LIABILITY OF THE SURRENDERED 
PERSON TO Civit ACTION IN THE DEMANDING StaTE. — The defendant was 
brought into Oregon from Utah by virtue of rendition proceedings, to be tried 
for a crime. While the prosecution was pending he was personally summoned 
to answer in a civil action brought in an Oregon state court. Upon his peti- 
tion the cause was removed to the Federal court. He then moved therein to 
quash the service of summons. Held, that the motion be granted. Bramwell 
v. Owen, 276 Fed. 36 (oth Circ.). 

A non-resident voluntarily coming into the state to defend a civil action is 
exempt from the service of civil process in another action. See Brown, Courts 
AND THEIR JURISDICTION, 2 ed., § 42. The rule is based on a public policy to 
encourage voluntary attendance upon the courts and expedite the adminis- 
tration of justice. Since the reasons for the rule do not exist in the case of a 
defendant within the jurisdiction under compulsion, exemption from civil 
process is generally denied him. Netograph Mfg. Co. v. Scrugham, 197 N. Y. 
377, 90 N. E. 962. On the same ground the exemption is denied by the weight 
of authority to a defendant involuntarily present in the state by virtue of 
interstate rendition. Reid v. Ham, 54 Minn. 305, 56 N. W. 35; Rudlledge v. 
Krauss, 73 N. J. L. 397, 63 Atl. 988. Contra, Moletor v. Sinnen, 76 Wis. 308, 
44.N. W. 1099. But it is submitted that in this situation good faith on the part 
of the state requires the exemption. There is no objection to trying the defend- 
ant for a crime other than that for which he was surrendered; since if he returns 
to the surrendering state he can be again extradited. Lascelles v. Georgia, 148 
U.S. 537. But the Constitution imposes an obligation on the states to surren- 
der fugitives for the purposes of criminal jurisdiction only. See UnitTEep 
StaTEs ConstiTuTION, Art. IV, § 2 (2). As to granting civil jurisdiction, the 
surrendering state stands on the same footing as an independent sovereignty. 
The rule of international extradition should apply. See In re Reinitz, 39 Fed. 
204 (2d Circ.); Smith v. Corrigan, 249 Fed. 273 (sth Circ.). Unless the sur- 
rendering state expressly confers civil jurisdiction over the fugitive upon the 
demanding state it is a breach of good faith for the latter to assert it. See 
17 Harv. L. REv. 408. 


INTERNATIONAL LAW— DE Facto GOVERNMENTS — RUSSIAN SOVIET AS 
Party DEFENDANT. — The plaintiff brought an action for conversion against 
the Soviet Government, jurisdiction being based on an attachment of its prop- 
erty. The Soviet Government had not been recognized by the United States. 
The defendant moved to dismiss the complaint, on the ground that it had no 
capacity to be sued. Held, that the motion be denied. Waulfsohn v. Russian 
Soviet Government, 66 N. Y. L. J. 1711 (Sup. Ct.). 

One sovereign state may sue in another state. United States v. Wagner, 
L. R. 2 Ch. App. 582; Republic of Honduras v. Soto, 112 N. Y. 310, 19 N. E. 845; 
State of Yucatan v. Argumedo, 92 Misc. 547, 157 N. Y. Supp. 219. But the 
capacity to be a plaintiff has been denied to an unrecognized government. 
Russian Soviet Government v. Cibrario, 191 N. Y. Supp. 543 (App. Div.); 
Russian Soviet Government v. Steamers Penza and Tobolsk, 66 N. Y.L. J. 33 
(Fed. Dist. Ct.,E.D.N.Y.). But see 31 YALE L. J. 534. This case holds such 
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a government as defendant. There is no inherent reason to refuse judicial 
cognizance of a de facto government as a legal unit. A usurping group may be 
dealt with as a legal entity in litigation without embarrassing the political de- 
partments of the government. Political questions will be involved, if at all, 
only in the determination of the powers and responsibilities of this legal unit. 
Where a government is recognized after an action is started, the defendant 
cannot assert that there was no party plaintiff at the beginning of the action. 
State of Yucatan v. Argumedo, supra. This indirectly assumes that there was a 
legal unit before recognition, the recognition merely removing political ob- 
jections to the suit. Though the Soviet Government is a legal unit, the capacity 
to sue may be denied because of political considerations. But there should be 
no rule of thumb as suggested in the Cibrario case; rather such capacity should 
depend upon the political ramifications of the particular litigation. The princi- 
pal case involved no political objections, which is the normal situation where 
the de facto government is the defendant. Obviously this defendant is not 
protected by the usual immunity of foreign states based upon comity. Kingdom 
of Rowmania v. Guaranty Trust Co., 250 Fed. 341 (2d Circ.). 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — RESPONSIBILITY FOR 
DISCRIMINATION UNDER § 3 OF THE INTERSTATE ComMMERCE Act. — Certain 
southern and midwestern carriers, with whom the plaintiffs had through routes 
and joint rates, allowed the privilege of creosoting-in-transit to creosoting 
companies on their lines. The plaintiff carriers refused to grant this privilege 
to the X Company, a competing creosoting company, and the only one on 
the plaintiffs’ lines. On petition of the X Company, the Interstate Commerce 
Commission found that the denial of this privilege was not unjust or unrea- 
sonable under § 1 (6) but did subject the company to unjust discrimination 
under § 3 of the Interstate Commerce Act. (24 Stat. At. L. 379, 380.) It 
ordered the plaintiffs to remove this undue discrimination. (American Cre- 
osoting Co. v. Director General, 61 I. C. C. 145.) The plaintiffs applied for a 
preliminary injunction to prevent the enforcement of this order. The appli- 
cation was denied. Held, that the decree be reversed. Central R. R. of N. J. 
v. United States, U. S. Sup. Ct., Oct. Term, 1921, No. 436. 

Whether or not discrimination exists in a given case is a question of fact. 
Interstate Commerce Commission v. Alabama Midland Ry., 168 U.S. 144. The 
findings of the Interstate Commerce Commission in this respect are conclusive, 
unless arbitrary. Manufacturers Ry. Co. v. United States, 246 U.S. 457. But 
in the principal case there is a question of law: whether the discrimination 
found was attributable to the plaintiffs. Such a question is decided de novo 
by the courts. Texas & Pacific Ry. v. Interstate Commerce Commission, 162 
U.S. 197. It is an eminently proper construction of § 3 that it prohibits only 
discrimination by a carrier between shippers on its own lines, or by several 
carriers “if each carrier has participated in some way in that which causes 
the unjust discrimination.” Cf. Penn. Refining Co. v. Western N. Y. & Pa. 
R. R. Co., 208 U. S. 208; Phila. & Reading Ry. v. United States, 240 U. S. 334. 
The hardship to the X Company was caused by the distant carriers independ- 
ently granting the privilege to its competitors. The advisability of such a 
practice may depend on local conditions. It would be unfortunate if a carrier 
could be compelled to grant a privilege merely because its connections do so. 
The X Company’s only remedy is to convince the Commission that denial 
of the privilege is unreasonable under § 1 (6) of the Act. 


INJUNCTIONS — NATURE AND SCOPE OF REMEDY — RELIEF AGAINST FRAUD- 
ULENT SUBSTITUTIONS OF THE DEFENDANT’S PRODUCT FOR THE PLAINTIFF’S. — 
The complainant prepared a medicine called Coco-Quinine, colored and fla- 
vored with chocolate. Its merits were explained to physicians who prescribed 
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it for patients. The complainant sold the medicine to druggists who retailed 
it to the patients. The defendant prepared a medicine, also flavored with 
chocolate, looking and tasting like Coco-Quinine, which it called Quin-Coco. 
The defendant induced druggists to substitute Quin-Coco in filling prescrip- 
tions for Coco-Quinine. Held, that the defendant be enjoined from using 
chocolate in the preparation of Quin-Coco. Eli Lilly & Co. v. Wm. R. Warner 
& Co., 275 Fed. 752 (3rd circ.). 

The court assumed that anyone, if not fraudulent, might use chocolate in 
such a preparation. It follows from the court’s assumption that the plaintiff 
had no substantive right against the use of chocolate by the defendant. It 
is submitted that the defendant’s fraud is not a sufficient basis for the creation 
of a new substantive right in the plaintiff. The plaintiff is entitled only to 
the enforcement of such rights as it already has. Mayor etc. of Baltimore v. 
Sackett, 135 Md. 56, 107 Atl. 557; Pierce v. Stablemen’s Union, 156 Cal. 70, 
103 Pac. 324; Cronin v. Bloemecke, 58 N. J. Eq. 313, 43 Atl. 605; Chamber- 
lain v. Douglas, 24 App. Div. 582, 48 N. Y. Supp. 710; Snyder v. Hopkins, 
31 Kan. 557, 3 Pac. 367. Contra, Taylor Iron & Steel Co. v. Nichols, 70 N. J. 
Eq. 541, 61 Atl. 946. See ro Harv. L. Rev. 537. The language of the opin- 
ion indicates that the court was influenced by the fact that the defendant was 
a “bad man.” But it is unwise for equity to punish wrongdoing, since it does 
not afford the guaranties against arbitrariness given in a criminal prosecution. 
See V. Y., N. H.& H. R. R. Co. v. Interstate Com. Com., 200 U. S. 361, 404. 
If, as the court held, the only element of unfair competition was the fraudulent 
substitution, only that substitution should have been enjoined. Weber Medical 
Tea Co. v. Kirschstein, 101 Fed. 580 (S. D. N. Y.). Cf. Saxlehner v. Eisner & 
Mendelson Co., 88 Fed. 61, 70 (S. D. N. Y.). But it might well have been held 
that it was unfair competition for the defendant to imitate the complainant’s 
medicine. If that is so, the defendant might be ordered to change the appear- 
ance and taste of its product. See Nrus, UNFAIR COMPETITION AND TRADE 
Marks, 2 ed., § 135. And this might be done by prohibiting the use of a 
similar flavoring medium. 


PARTNERSHIP — RIGHTS AND REMEDIES OF CREDITORS — RIGHT AGAINST 
DISSENTING PARTNER. — A and B were partners. It was customary for them 
to give promissory notes for advances made to the firm. The plaintiff, a third 
party, made advances to A for the partnership, after notice from B that he 
would not be bound by the transaction. B is sued on the notes. Held, that 
the plaintiff recover. Canadian Bank of Commerce v. Patricia Syndicate, 20 
Ont. Weekly Notes, 529. 

The weight of authority is contra. Willis v. Dyson, 1 Stark. 164; Knox v. 
Buffington, 50 Ia. 320; St. Louis Brewing Ass’n v. Elmer, 189 Mo. App. 197, 
175 S. W. 102; Bank of Bellbuckle v. Mason, 139 Tenn. 659, 202 S. W. 931. 
But see Campbell v. Bowen, 49 Ga. 417; Johnston v. Bernheim, 86 N. C. 339. 
The courts argue from principles of agency. See PARSONS, PARTNERSHIP, 4 
(Beale’s) ed., § 84, note (v). But the law of partnership does not follow neces- 
sarily from the law of agency. Under the common-law theory of partnership, 
the better view is that each partner gives to a majority irrevocable power to 
act for him in carrying on the business in the usual way until dissolution. 
Johnston v. Dutton’s Adm’r, 27 Ala. 245. See Staples v. Sprague, 75 Me. 458, 
460; Nolan v. Lovelock, 1 Mont. 224, 227. See also Story, PARTNERSHIP, 7 ed., 
§ 123. Contra, Galway v. Matthew, 1 Camp. 403; S.C. 10 East, 264; Matthews v. 
Dare, 20 Md. 248, 273; Feigley v. Sponeberger, 5 W. & S. (Pa.) 564. And it may 
be argued that when there are only two partners each gives the other such 
authority. Under the mercantile view, if the firm has acted all members are 
bound regardless of dissent. The difficult question is whether one should re- 
quire action by the firm to restrict the authority of a member or action by the 
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firm to enter into the contemplated contract. It is submitted that the former 
is the correct view, since from the mere relation of partnership there arises a 
power in each partner to act for the firm in the course of its business. But see 
GEORGE, PARTNERSHIP, § 103; BuRDICK, PARTNERSHIP, 3 ed., 231-234. See 
also J. A. Crane, “The Uniform Partnership Act — A Criticism,” 28 Harv. 
L. REv. 762, 781; W. D. Lewis, “The Uniform Partnership Act —A Reply 
to Mr. Crane’s Criticism,” 29 Harv. L. REv. 291, 302. This power may, 
therefore, be revoked or restricted only by action of the firm. A dissent by a 
majority of the partners is an act of the entity. See LINDLEY, PARTNERSHIP, 8 
ed., 255. See Unrrorm PartNersuip Act, §§ 9(1), 18(h), 9(4); 1920 ONT. 
Stat., c. 41, §§ 7, 25 (8), 10. But a dissent by one of two partners is not. 


Prize Law — Captor’s Duty To Use DuE CARE — LIABILITY FOR FAILURE 
To InsurE. — Certain goods were seized by the English authorities as prize. 
The goods were forwarded by rail to be examined, but were burned in transit, 
through causes unknown. The captors had failed to insure the goods. It 
having appeared that the goods were not lawful prize, the foreign owners seek 
to recover for the failure to insure. Held, that they cannot recover. The New 
Sweden, 126 L. T. R. 31 (P.). 

It is well settled that the captor of goods seized as prize, like any other bailee, 
must use due care in handling such goods. The William, 6 C. Rob. 316. See 3 
PHILLIMORE, INTERNATIONAL LAw, 683. The question here is whether that 
duty of care involves a duty to insure. The precise point seems not to have 
arisen before. If the captor insures for his own benefit, since there is no obliga- 
tion to turn the proceeds over to the owner of the goods it is clear that the owner 
need not reimburse the captor for the cost of such insurance. The Cairnsmore, 
[1921] 1 A. C. 439; The Catherine and Anna, 4 C. Rob. 39. But the English 
court has recently held that where the captor effects insurance for the benefit 
of the owner, he is entitled to reimbursement. The United States, [1920] P. 430. 
While it does not necessarily follow from the last case that the captor must 
insure, yet this would be a desirable extension of the decision. In the business 
world of today, the insurance of cargoes is regarded as an essential expenditure; 
and the effecting of insurance might well be held to constitute an indispensable 
element of due care on the part of the captor. See LusHincTon, NAVAL PRIZE 
Law, § 83. It is to be hoped that the principal case will not be followed. 


PROXIMATE CAUSE — FORESEEABILITY AS AN ELEMENT OF CAUSATION. — 
The plaintiff was a passenger on the defendant’s train. Through the negligence 
of the defendant’s servants the train struck an automobile, throwing it forward 
against a switch handle so as to open the switch. The train ran onto a side 
track where it collided with a cut of cars. The plaintiff was hurled from her 
seat by the impact, and injured. The lower court directed a verdict for the 
defendant on the ground that the negligence was not a proximate cause of the 
injury. The plaintiff’s motion for a new trial was overruled, and the plain- 
tiff appeals. Held, that the judgment be affirmed. Engle v. Director General 
of Railroads, 133 N. E. 138 (Ind.). 

A result, however unforeseeable, produced by a force directly or by a series 
of forces each acting directly on the next in sequence, is proximately caused by 
the first force. In re Polemis and Furness, Withy & Co., [1921] 3 K. B. 560; 
Mathews v. Kansas City Railways, 104 Kan. 92, 178 Pac. 252. It is arguable 
that the train’s running onto the side track should be considered a continua- 
tion of the original force, and that the case should be treated as one of direct 
causation. But even if this view is rejected, the new alignment of the track 
was certainly a proximate result of the negligence. This result was a passive 
condition. If a passive condition risks another force acting upon it so as to 
directly produce injury, that injury is a proximate result of the force which 
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produced the passive condition. Zollman v. Baltimore & Ohio S. W. Ry., 121 
N. E. 135 (Ind. App.); Burk v. Creamery P. M. Co., 126 Iowa, 730, 102 N. W. 
793. See Joseph H. Beale, “The Proximate Consequences of an Act,” 33 
Harv. L. Rev. 633, 650. Whether or not a risk is created involves the fore- 
seeability of the intervening force. This is the only circumstance in which 
foreseeability is a factor in determining proximate causation. Considering 
the oncoming train as an intervening force, its intervention was clearly risked 
by the condition proximately caused by the defendant. On either view the 
causation was proximate. The decision is wrong. 


RESTRAINT OF TRADE— FEDERAL TRADE COMMISSION — RESTRICTION S 
AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — ENFORCING RE- 
SALES AT Frxep Prices. — A corporation engaged in manufacturing ‘‘ branded” 
food products sought to fix resale prices of wholesalers, jobbers, and retailers. 
The company refused to sell to those distributors who resold at other than the 
stated prices, or who sold to others who did so. To effectuate its purpose, the 
company inaugurated a plan of tracing sales, marking packages, reporting in- 
fractions, and listing distributors. The case was heard before the Federal 
Trade Commission on an agreed statement of facts stating that no contract, 
express or implied, for maintaining resale prices {existed. The Commission 
condemned the plan as an unfair method of competition under § 5 of the Fed- 
eral Trade Commission Act (38 Stat. at L. 719). The Circuit Court of Appeals 
for the 2nd Circuit set aside the order of the Commission. Held, that the judg- 
ment be reversed. Federal Trade Commission v. Beech-Nut Packing Co., U.S. 
Sup. Ct., Oct. Term, 1921, No. 47. 

It is the accepted doctrine of the United States Supreme Court that con- 
tracts between manufacturers of “branded” or “specialty” products and the 
wholesalers or retailers through whom they distribute, fixing resale prices, are 
illegal under the Sherman Act. Dr. Miles Medical Co. v. Park & Sons, 220 
U. S. 373; United States v. A. Schrader’s Sons, Inc., 252 U. S. 85. This doc- 
trine has aroused much criticism, deservedly so, it is believed. See Kates, Con- 
TRACTS AND COMBINATIONS IN RESTRAINT OF TRADE, c.4. See Gilbert H. Mon- 
tague, “Should the Manufacturer Have the Right to Fix Selling Prices?”’, 
63 ANNALS Am. AcaD. Po. AND Soc. Sct., 55. See 33 Harv. L. REv. 966. 
But, somewhat illogically, it was held legal for a manufacturer to refuse to sell 
to any who did not resell at fixed prices, thus achieving the same business re- 
sult as he would have through contracts. United States v. Colgate & Co., 250 
U.S. 300. Though the principal case arises under the Federal Trade Commis- 
sion Act and not under the Sherman Act, the test of illegality under either should 
be the same. See KALEs, op. cit.,c. 12. See Cornelius Lynde, “The Federal 
Trade Commission and Its Relation to the Courts,” 63 ANNALS Am. ACAD. 
Po. AND Soc. Sct., 24. No weight is given, on review, to the Commission’s 
conclusions of law. See Federal Trade Commission v. Gratz, 253 U.S. 421, 427; 
National Harness Mfrs. Ass’n v. Federal Trade Commission, 268 Fed. 705, 
707. The court in the principal case purports to save the rule of the Colgate 
case. But the practical effect of its decision is necessarily otherwise. While 
not in terms denying the right to refuse to sell to those who do not comply 
with the restrictions, it denies the right to use any means of discovering non- 
compliance. In effect, the court has nullified a desirable exception to a ques- 
tionable rule. 


STATUTE OF FRAUDS — SALES OF Goops, WARES AND MERCHANDISE — 
ConTRACT TO EsTABLISH CREDIT BY CABLE TRANSFER.—A bank in New 
York orally contracted to “. . . deliver to defendant . . . a cable transfer 
of exchange . . .”, 4. e. to make available to a customer, by cable, a credit 
of £20,000 in London, at any time within four months, at the customer’s 
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option. As a defense to an action by the bank on this agreement, the customer 
pleaded the Statute of Frauds. (1911 N. Y. Laws, c. 571, § 4; Consor. Laws, 
c. 41, § 85.) Held, that the plaintiff’s demurrer to the answer be sustained. 
Equitable Trust Co. v. Keene, 66 N. Y. L. J. 1463 (C. A.). 

The court interprets the pleadings as describing a contract for future action, 
and hence not a sale of any existing thing. Accordingly, it says, the Statute 
of Frauds is not applicable. But does that follow? The provisions of the 
statute apply to contracts for the future sale of goods not yet in existence, 
unless such goods are “to be manufactured by the seller especially for the 
buyer and are not suitable for sale to others in the ordinary course of the 
seller’s business.” See Sates Act, § 4 (2); r911 N. Y. Laws, c. 571, § 4 (2); 
Consot. Laws, c. 41, § 85 (2). See 1 Wittiston, Contracts, §§ 506-509, 
521. The opinion leaves undiscussed the question whether the agreement con- 
templated the future sale of a chose in action yet to be created, and, if it did, 
whether such chose would be within the statutory exception quoted. Doubt- 
less the court found what its language does not make clear: that the contract 
was not for any sale at any time, but for the mere doing of an act, the payment 
of money in London. The result seems correct; and it is, moreover, in accord 
with business practice. Various aspects of this and similar commercial trahs- 
actions have received learned attention of late. See Osmond K. Fraenkel, 
“Some Aspects of the Law Relating to Foreign Exchange,” 20 Cor. L. REv. 
832; Harlan F. Stone, “Some Legal Problems Involved in the Transmission 
of Funds,” 21 Cor. L. Rev. 507; William E. McCurdy, “Commercial Letters 
of Credit,” 35 Harv. L. REv. 539. See also 31 YALE L. J. 416. 


TAXATION — TRANSFER TAX — CREATION BY DEED OF REMAINDER VEST- 
ING IN POSSESSION AFTER DEATH OF GRANTOR. — A statute taxed transfers 
“intended to take effect in possession or enjoyment at or after” the death 
of the transferor. (1909 N. Y. Consox. Laws, c. 62, § 220 (4)). A, reserving a 
power of revocation, settled the income of a trust fund on B for life, with re- 
mainders over. A did not revoke. Held, that the transfer is not taxable. 
Matter of Cochrane, 190 N. Y. Supp. 895 (Surr. Ct.). 

A, reserving a power of revocation, settled the income of a trust fund on 
B for life; on B’s death the principal to be transferred to A; and in the event 
of A’s prior death, to those persons who would then be his next of kin. A did 
not revoke and predeceased B. Held, that the transfer is not taxable. Matter 
of Wing, 190 N. Y. Supp. 998 (Surr. Ct.). 

The holding of both cases that the reservation of a power of revocation 
does not ipso facto render the transfer taxable under the statute is sound. 
People v. Northern Trust Co., 289 Ill. 475, 124 N. E. 662; Matter of Masury, 
28 App. Div. 580, 51 N. Y. Supp. 331, aff’d, 159 N. Y. 532, 53 N. E. 1127. 
Cf. Matter of Bostwick, 160 N. Y.'489, 55 N. E. 208; Matter of Miller, tog Misc. 
267, 178 N. Y. Supp. 554. The result of the second case, however, seems 
untenable. It is not clear whether the next of kin were to be determined at 
the death of the donor or at the time of the distribution of the fund. (1) If 
the former, the property goes as by intestacy, and the transfer should be held 
taxable. (2) If the latter, it is submitted that it is, on authority, taxable. 
The mere fact that a gift inter vivos will, in the ordinary course of events, take 
effect after the donor’s death does not make it taxable. In re Bell’s Estate, 
150 Lowa, 725, 130 N. W. 798. But a transfer is taxable which by the terms 
of the deed must necessarily take effect at the donor’s death; as where the 
donor reserves to himself a life estate. In re Murphy’s Estate, 182 Cal. 740, 
190 Pac. 46; Matter of Brandreth, 169 N. Y. 437, 62 N. E. 563; Lines’s Estate, 
155 Pa. St. 378, 26 Atl. 728. This result has been reached even though the 
person who is to take the corpus of the gift at the death of the donor is given 
the enjoyment of the income meanwhile. State Street Trust Co. v. Treasurer 
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& Receiver General, 209 Mass. 373, 95 N. E. 851; Matter of Cruger, 54 App. 
Div. 405, 66 N. Y. Supp. 636, aff’d, 166 N. Y. 602, 59 N. E. 1121. It may be 
argued that the construction of the statute in the last-cited cases was unsound. 
See Matter of Keeney, 194 N. Y. 281, 286-287, 87 N. E. 428, 429. But if these 
cases are to be followed, Matter of Wing seems wrong, for it is obviously im- 
material, under the statute, whether the gift by its terms takes effect “at” 
or “after” the donor’s death. 


Trusts — ConstRucTIvE Trust— RIGHT OF ASSIGNEE OF FRAUDULENT 
GRANTEE, WitH Notice, TO EquiTaBLE RELIEF. — The plaintiff took an 
assignment of E’s rights as entryman upon public lands, with knowledge of 
E’s fraud in obtaining those rights. The government not having set aside the 
entry during the statutory two-year period, nor contested it judicially there- 
after, the plaintiff asserts his legal right to a patent, giving him title (1918 
U. S. Comp. Start. § 5113), and seeks to have a constructive trust imposed 
upon the defendant, to whom in the meantime the patent had been improperly 
issued. The latter resists on the ground that the plaintiff does not come into 
equity with clean hands. Held, that the trust be imposed, and that the defend- 
ant convey to the plaintiff. Everett v. Wallin, 184 N. W. 958 (Minn.). 

For a discussion of the principles involved, see NOTES, supra, p. 754. 
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OUTLINES OF HISTORICAL JURISPRUDENCE. By Sir Paul Vinogradoff. Vol- 
ume I. Introduction: Tribal Law. New York: Oxford University Press. 
1920. pp. ix, 428. 


Historical jurisprudence is a creature of the nineteenth century, which in 
law as in everything else is the “‘century of history.” In the eighteenth 
century all writing and thinking about law presupposed philosophy. In the 
nineteenth century, more and more they came to rest on history, until the 
historical school became dominant in jurisprudence almost everywhere. 
Moreover the legal history of the last century had a different purpose from 
that of the past. The sketch of Roman legal history by Pomponius in the 
Digest is no more than a preface to a dogmatic outline of the law. The pref- 
ace with which Gaius begins his exposition of the Twelve Tables expressly 
justifies a preliminary historical survey on rhetorical and philosophical 
grounds. Rhetorically an exordium was demanded. Philosophically the 
ideal exposition must include history because a thing is perfect only when 
complete in all its parts and the beginning is an essential part. The legal 
history of Cujas was a Humanist reconstruction of classical antiquity, not an 
attempt to find universal principles or even general principles by means of 
history and make them the basis of a theory of the nature or the authority or 
the development of law. The historical research of Conring sought only the 
negative result of removing the basis of authority on which law had rested, 
in order that it might rest for the future upon a philosophical foundation. 
English writing of legal history before the nineteenth century had the immedi- 
ate practical purpose of demonstrating the immemorial antiquity of the 
common law as the custom of Englishmen and thus setting up a basis of author- 
ity for the legal order. Fortescue sought to show that England had been 
governed by the same customs since pre-Roman Britain. Coke sought to 
make out the case of the common-law courts against the Stuart kings by 
finding the immemorial common-law rights of Englishmen, merely declared 
by Magna Charta, by a long succession of statutes, and by a long and con- 
tinuous succession of judicial decisions. Hale also begins with the propo- 
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sition that the origins of English legal precepts are undiscoverable. Black- 
stone, in an age of philosophical science of law, adopts the theory of immemorial 
custom but regards that custom as declaratory of a law of nature, conformity 
whereto gives it its ultimate validity. 

Nineteenth-century study of legal history was for a radically different 
purpose. History replaced philosophy as in the sixteenth century philosophy 
had replaced authority. The unchallengeable basis of the legal order was to 
be found not in the authority of Justinian nor in the authority of immemorial 
antiquity, not in conformity to principles of reason derived from the nature 
of man, but in universal principles of law or of growth or progress of law 
discovered by human experience of administering justice and human experi- 
ence of intercourse in civilized society. Thus in one aspect the theory of law 
became historical. But in another aspect it became metaphysical. For the 
universal principles discovered by history were conceived to be realizings of 
an idea which was unfolding in human experience and in the development of 
institutions. History and metaphysics were complementary. The former 
discovered, the latter demonstrated; or, if one preferred, the latter demon- 
strated, and the former verified. 

Down to the last century the science of law had but one method. From 
the twelfth to the sixteenth century jurisprudence is logical and its method is 
one of interpretation. For the rest philosophical theology is relied upon to 
bolster up the authority of the precepts that are interpreted. In the seven- 
teenth and eighteenth centuries it is creative and its method is rational. In 
the nineteenth century it is systematic. It seeks to organize and systematize, 
whether by principles derived analytically from the legal materials themselves, 
or by principles derived historically from the legal materials by study of their 
development, or by principles derived metaphysically. Thus historical juris- 
prudence was one of three forms of the science of law in the last century, each 
of which for a time conceived of itself as possessed of the one sound method 
and as the whole of jurisprudence. 

To Savigny law was a realizing of Kant’s formula of justice. To the first 
phase of his school historical jurisprudence was the discovery through historical 
research of an ethical idea of individual freedom as right and of the manifesta- 
tions of this idea as realized in human experience of the administration of 
justice and given form by jurist and judge and lawmaker. To Maine it was 
essentially the same. A more concrete political idea had already been put in 
place of the ethical idea. Maine conceived the realization of this idea con- 
cretely as a progress from status to contract and employed a comparative 
historical research to the extent of investigating the beginnings of legal insti- 
tutions among Aryan peoples. Admitting that “Ancient Law” shows the influ- 
ence of Savigny, Vinogradoff emphasizes the nationalist character of Savigny’s 
school and on this basis claims a break with Savigny in Maine’s later writings. 
But is it a break with Savigny or a carrying him forward? Note Vinogradoft’s 
own words. He speaks (p. 140) of Maine’s seeking ‘“‘to impress on his readers 
the idea of a constantly recurring combination . . . produced by an unde- 
veloped sense of individual right and natural union among the members of a 
village settlement.” In other words, the idea of freedom realizing itself in an 
undeveloped sense of right is manifest in a constantly recurring combination. 
We have here the idealistic interpretation as we find it, for instance, in Puchta. 
What Maine did, besides putting the process of realization concretely, was to 
seek an Aryan basis in place of a nationalist basis. He sought for the realiza- 
tions of the idea in the experience of Aryan peoples, not in the experience of 
this or that people of today. The real break is between Maine and Vino- 
gradoff and is nothing less than the break which divides twentieth-century 
from nineteenth-century jurisprudence. In place of the simple idea of freedom, 
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giving us, as Vinogradoff shows, an interpretation of all law in terms of the 
individualistic society of the immediate past, and in place of the complex idea 
with a growing content (civilization) which Kohler had put in its stead, he’ 
finds as it were a series of ideas in social organization, which may be connected 
ultimately, perhaps, by philosophy or social science, but for jurisprudence 
stand as the foundations of successive types of legal order. Legal history is 
chronological. Historical jurisprudence is ideological. But it is not tied to 
one idea. There are ‘‘ideal lines.” There is no universal ideal line. When 
the metaphysical foundation of the nineteenth-century historical school gave 
way, the attempt to provide a broader basis through a comparative method 
led some to positivism. It led others to a neo-Hegelian social-philosophical 
jurisprudence. It has led Vinogradoff to an idealistic pluralism. 

To Vinogradoff, then, historical jurisprudence is the construction of a series 
of theories of law on the basis of historical types. With respect to each type 
there are two points of view. On the one hand there is a static point of view. 
Rules and institutions are to be considered “‘in a state of logical coherence 
and harmony” and an “equilibrium between conflicting tendencies” is to be 
sought by putting some claims as normal and others as exceptional. On the 
other hand there is a dynamic point of view because “ideas are mobile entities, 
passing through various stages — indistinct beginnings, gradual differentiation 
struggles and compromises, growth and decay” (p. 160). 

All thinking about law has struggled to reconcile the conflicting demands 
of the need of stability and of the need of change. The legal order must be 
both stable and flexible. The social interest in the general security leads us to 
seek some fixed basis for an absolute ordering of human action whereby to 
assure a firm and stable social order. Continual changes in the circumstances 
of human life demand continual adjustments to the pressure of other social 
interests as well as to new modes of endangering security. The problem has 
been to unify or reconcile stability and change; to make the legal order appear 
something fixed and settled and beyond question, while at the same time allow- 
ing adaptation to the exigencies of infinite and variable human demands. The 
solutions thus far have run along three main lines, authority, philosophy and 
history; the first and third reconciling them in terms of stability and the 
second reconciling them in terms of change. Thus Vinogradoff’s reconciliation 
of them in terms of a succession of historical types, with historically discover- 
able fixed lines of development within each type, is significant. In this, as in 
other respects, the book is representative of twentieth-century juristic thought. 
Its theory is relativist. Instead of universal ideas we have ideas valid for their 
type of society; just as Stammler thinks of the social ideal of the time and place, 
and so of natural law with a changing content, or Kohler of the jural postulates 
of the civilization of the time and place and a continually changing civilization. 

Vinogradoff recognizes creative juristic activity (p. 4), which was taboo to 
nineteenth-century legal science, while at the same time taking account of 
the conditions of activity and consequent limitations thereon, which were 
ignored by the eighteenth century. “Law,” as he aptly puts it, “is intended 
to be a direction of conduct, but in its actual application is a compromise be- 
tween intentions and circumstances” (Preface). Again, in contrast with the 
historical school of the past, he recognizes plurality of causation (p. 180) and 
rejects the conception of a single solving method or formula or theory. He 
sees “collisions of interests,” not conflict of wills (p. 97). He thinks of law as the 
“product of compromises and agreements which assume the technical shape of 
rights” (p.151). He takes account of physical factors in his exposition of social 
institutions (p. 166). He does not attempt to trace one normal and continuous 
line of evolution (p. 167). He insists on the complexity of primitive culture, 
and does not look for a universal idea in primitive institutions as was done so 
commonly a generation ago under the influence of the biological analogy of 
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embryology (p. 188). His whole conception of the scope and method of his- 
torical jurisprudence is modern and in happy contrast with what we have had 
from British writers on jurisprudence in the recent past. If there were nothing 
else, these things would make the book most welcome, since disinclination to 
read foreign languages has held back Anglo-American legal science much too 
long. 

If we may infer from certain hints, the plan of the work involves a monu- 
mental undertaking. Apparently the first volume comprises the introduction 
and a consideration of two of the six types which will be taken up in the com- 
plete work. A second volume on the “jurisprudence of the Greek City,” 
which is promised for early publication, may or may not complete the treat- 
ment of the third type. Even then with the two volumes no more than a 
beginning will have been made. For the fourth, fifth and sixth types are those 
with which we are immediately concerned today. We are seeking to satisfy 
human demands in a society of the sixth type, or at least shifting thereto, with 
legal materials that have come to us from, or that were fashioned in, societies 
of the fourth and fifth types. All that goes before these is but making straight 
the way for the real tasks of any theory of law. 

In the Introduction there are two parts, entitled respectively “Law and the 
Sciences”? and “Methods and Schools of Jurisprudence.” It seems to be the 
purpose of the first part to show that jurisprudence is necessarily connected 
with and dependent upon other sciences, something which English analytical 
jurists of the last century were prone to deny. Accordingly successive chapters 
are devoted to “Law and Logic,” “Law and Psychology,” “Law and Social 
Science” and “Law and Political Theory.” In the first, after pointing out 
that we must study things as they are, to which analytical jurisprudence 
sought to confine us, and also as we want them to be, in which alone the eigh- 
teenth-century philosophical jurisprudence took an interest, he takes up the 
réle of logic in law and considers the guarantees of good reasoning through 
rules of pleading, rules of evidence and canons or methods of interpretation. 
Undoubtedly the latter function, and are meant to function, as guarantees of 
good reasoning. Taking interpretation for what it is, not what it purports to 
be, such guarantees are demanded to maintain the general security. But it 
must be remembered that the processes of subsumption, generalization and 
dogmatic construction, as they go on in legal interpretation, are logical in the 
modern sense that they involve coherent thought. They are not necessarily 


-nor are they actually logical in the older sense of formal logic, that is, of draw- - 


ing out of legal materials by an exact mechanical process a content which was 
already there. On the other hand guaranteeing of sound reasoning is the least 
significant function of rules of pleading. We are told that the rules under the 
Judicature Act have “loosened the hold of logic upon law”’ by removing “many 
of the firm pegs from which compelling deductions could be started” (p. 10). 
The “pegs”’ to-day are substantive legal rights, which had not been worked out 
in any detail when the rules of pleading arose. In the absence of a detailed 
system of legal rights, a detailed system of pleading served to hold tribunals 
to impersonal methods. With the development of an elaborate system of 
substantive law, rules of procedure are needed only to insure an orderly, digni- 
fied and deliberate conduct of legal proceedings and to insure that litigants 
not only have an opportunity to make their own case fully and fairly but also 
be enabled to know what is urged against them and have reasonable oppor- 
tunity to meet it. In reality the minute apparatus of substantive rules in the 
maturity of law affords many more firm pegs for logical deductions than the 
technical procedure of the strict law. 

In connection with “dogmatic construction,” the setting up of “complexes 
of mutually dependent rules” — which, by the way, is usually a putting of 
system into a mass of rules after the event and then building on the result — he 
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speaks incidentally of the so-called jurisprudence of conceptions in the last 
century and of Jhering’s critique. But, he tells us, “English law, so con- 
spicuous for its common sense and attention to practical needs, is probably less 
liable than any other to have its rules perverted by an excess of abstract dialec- 
tic” (p. 25). This has been asserted more than once by others. I doubt much, 
however, if the facts of English law bear it out. Usually the course of decision 
in the common-law courts has been compared with the doctrinal books of the 
Continent, which is not a fair comparison. Even so, one may vouch Sir William 
Erle’s remarks about “strong decisions,” rendered on logical compulsion in 
the face of “common sense and common convenience,” the decisions on plead- 
ing in Meeson and Welsby that carried out legal logic to a point which excluded 
the merits of causes from judicial consideration, the tendency a generation 
ago to treat rules of evidence in the same way, the nice logical refinements as 
to possession and custody in the law of larceny and such cases as Reg. v. Ash- 
well, the decisions as to tacking of encumbrances and the tabula in naufragio, 
in which, it has been said, the courts have exhibited a pride in coming to un- 
happy results under an appearance of logical compulsion, and a deal of what has 
been called “technical equity,” as for example in applications of the doctrine 
of clogging the equity of redemption — one may vouch such things and many 
more like them to show that in its day the jurisprudence of conceptions flour- 
ished in England quite as much as anywhere else. 

But the main point is that logic is an instrument — an instrument of organ- 
izing legal materials to make them “cognoscible” (as Bentham put it) and us- 
able; an instrument of judicial interpretation and application to insure cer- 
tainty and predicability in judicial action; an instrument of juristic and judicial 
and legislative creative activity to insure a due balance of stability and change 
in the finding and making of law. Logic as an instrument is the theme of the 
first chapter. 

Under “Law and Psychology,” Vinogradoff points out that the conception 
of will, which plays so large a part in the law, the doctrine of responsibility in 
criminal law, the theory and practice of penal treatment, and the ques- 
tions as to the legal bearing of motives require us to draw upon psychology. 
It is possible to go much further. Wigmore has shown how much psychology 
is involved in the law of evidence. And passing to wider problems of juris- 
prudence one might point out the importance of psychology in study of the nature 
and basis of the interests which the legal order seeks to secure; the relation of 
psychology to the process of judicial and juristic reasoning and judicial de- 
cision, and especially the unconscious or subconscious elements in these proc- 
esses and their relation to juridical method; the psychology of rationalizations 
of what one desires to do and its relation to “logical compulsion” to reach 
unhappy results; the psychology of repression and the resultant limitations of 
effective legal action. In fact this chapter no more than scratches the surface 
of one of the most significant phases of the legal science of to-day. 

In the chapter “Law and Social Science” there is a review of Tarde’s theory 
of imitation, a discussion of the dividing line between social science and psy- 
chology, and of social psychology, a review of sociology, a brief. consideration 
of statistics, a discussion of the relation of history to social science bringing 
out the synthetic function of historical thought, a suggested classification of 
the social sciences and a review of economics. This chapter also is unsatis- 
fying. The task it essays is too much for any but a master of the social sciences 
and the execution falls down between criticism of transitory phenomena in- 
cident to the development of any new subject and sketchy generalization. 
Thus, social psychology is judged by the large pretensions which some have 
made for it. When any new subject arose in the last three decades, in reaction 





1 16 Cox C. C. 1 (1885). 
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from the water-tight-compartment learning of the nineteenth century it reached 
out ambitiously in all directions. Instead of merely trying out its ideas and 
methods in the no-man’s-land about it, it sought to annex all that land and a 
hinterland of the domain of adjacent sciences. Social psychology only did for 
a time what all new methods or new organizations of knowledge have been 
doing. Under the reign of the water-tight-compartment science of the last 
century no other way of trying itself from the outside was possible. The review 
of sociology is inadequate even in view of the brief space allotted thereto. It 
does not get beyond the stage of “applying purposely one-sided theories to 
the investigation of society” and leaves the stage of unification of the social 
sciences out of account. The review of economics ends with a brief consider- 
ation of economic materialism and the economic interpretation of jurisprudence 
and of legal history. This is more a fylmination against Marxian socialism 
than a scientific examination of a juristic doctrine which has no necessary 
connection with any form of socialism and has obtained adherents among ortho- 
dox individualists. Undoubtedly the doctrine has been carried to extravagant 
lengths. But this is equally true of every interpretation of law that was urged 
in the last century. 

On the other hand, the chapter on ‘“‘ Law and Political Theory” is admirable. 
Beginning with the thesis that political theory is “indissolubly connected 
with the operation of law” (p. 84), it takes up the interdependence of state and 
law, the nature of the state, the question whether the state is to be regarded 
juristically as person (corporation) or as relation, and the ends of politically 
organized society. ‘Law and the state are to that extent interdependent that 
it would be idle to derive one from the other” (p. 85). As to the interpretation 
of the state, whether as an embodiment of power or an organic growth or a 
“juridical arrangement,” there are elements of truth in all these interpreta- 
tions, “although the share to be assigned to each is bound to vary with the 
epoch and the country” (p. 86). Also, one might say, the validity of such in- 
terpretations must be considered with reference to their purposes. It is not 
necessary to choose once for all and for every purpose between the idea of 
state as corporation and state as relation. We may use both (p. 90). So as to 
the ends of political organization. It is more important in English-speaking 
countries to develop a conception of public law than to go on debating these 
questions in quest of an absolute and universal answer. We need to make 
better provision for juristic treatment of the “rights and duties of the various 
social organizations — municipal, ecclesiastical, professional, educational, liter- 
ary, etc. — that have stepped in between the individual and the state” (p.g7). 
Two problems, he says in conclusion, depend upon co-operation between law 
and political theory — (1) The “relation of state and law to the individual,” 
(2) the “relation of state and law to the various groups in which human solidar- 
ity finds expression” (p. 99). Insistence upon the latter point, and upon the 
need of a conception of public law in Anglo-American legal science which will 
enable us to deal effectively with such groups or organizations, is a contribution 
of the first importance. 

Part two of the Introduction, “Methods and Schools of Jurisprudence” 
takes up successively Rationalists, Nationalists, Evolutionists, and Modern 
Tendencies in Jurisprudence. He considers that legal thinking has followed 
three main lines “growing out of actual changes in world politics,” namely 
rationalism, romantic reaction, and evolution (p. 104). Rationalism was largely 
the result of irritation caused by obsolete feudalism (p. 124) and is the back- 
ground of the utilitarian jurisprudence that has ruled in English law schools 
(p. 110). He says rightly that in the direction of his mind Austin belongs to the 
period of rationalistic enlightenment (p. 115). Accordingly he enters upon a 
critique of the analytical theory of the nature of law, of sanction and of sov- 
ereignty, as “‘rationalistic jurisprudence.” Philosophically Austin professed 
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be a Benthamite. But so far as his method and system were concerned he 
might equally have been a Hegelian, discovering manifestations of an idea 
through analysis of legal rules and legal institutions in their matured forms. 
Indeed it is significant that the followers of Austin and the followers of Maine, 
following a hint of Maine himself, had no difficulty in the end in reconciling the 
respective methods and in regarding the two schools as complementary. One 
sought analytically in one field what the other sought historically in another 
field. The law which the analytical school regarded exclusively was but the 
culmination of a historical development to which the historical school gave 
exclusive attention. Each kept religiously within the limits of the legal mate- 
rials. They agreed, for example, in denying any connection of jurisprudence 
with ethics. 

Under Nationalism he considers the historical school built by Savigny against 
a background of disillusionment after the excesses of the French Revolution 
(p. 124). But was nationalism a necessary item or the distinctive item in the 
creed of that school? Savigny’s nationalism did not lead him nor the main 
body of his adherents to reject the reception of Roman law nor to refrain from 
an attempt to constrain the modern law within historical Roman bounds and 
to hold it to historical Roman conceptions. His nationalist ideas were partly 
inherited from the Protestant jurist-theologians of the sixteenth century, re- 
inforced by ideas derived from the rise of strong central governments in the 
sixteenth and seventeenth centuries. But for the most part it is an incident 
of the reaction from the juristic notions of the French Revolution. As against 
the abstract propositions of natural law expressed in algebraic formulas in the 
Declaration of the Rights of Man, he called for ideas drawn from the very 
depths of the nation. Like Burke, he protested against importing the abstract 
ideas and formulas of the French Revolution without ability to import along 
with them the situations of fact in and out of which they arose. Beyond 
this Savigny was a Romanist and his faith in the historically discovered Roman 
idea made his legal science quite as universal as that of the adherents of natural 
law. Only the Germanists, who sought to find the organizing and directing ideas 
for the law of western Europe exclusively in the old Germanic materials, were 
nationalists at bottom, and theirs was often morea racial than a national interpre- 
tation of jurisprudence. Savigny’s criticism of the provisions of the French Civil 
Code as to prescriptive acquisition of movables because they were based on 
misconception of Roman law, and so violate historical continuity, although they 
declare what had been the customary law of the north of France, represents 
the attitude of his school toward all the practical problems of the science of law. 

When we distinguish methods and schools in jurisprudence everything de- 
pends upon the purpose for which we classify. If we look chronologically at 
the development of legal science in the modern world, we may see a first stage 
in which there was a philosophico-theological basis of authority coupled with 
interpretation of authoritative precepts. In a second stage there is a philo- 
sophical basis of authority with a rationalist-philosophical critique of legal 
precepts and construction of new ones. In a third stage (the jurisprudence of 
the nineteenth century) some seek a metaphysical basis of authority and give 
us a logical critique of legal precepts by deduction therefrom; some find a 
historical basis of authority and give us an analytical-historical critique of 
legal precepts; some find a political basis of authority and give us a purely 
systematic analytical critique of legal precepts. In a fourth stage the tendency 
is to find a basis in social philosophy or in a social-philosophical history and 
give us a functional critique of legal precepts and a social-utilitarian creation of 
new ones. But these phenomena may be generalized in many other ways. One 
way is to generalize them on the basis of the philosophical presuppositions of 
writers, express or implied, as was done by the metaphysical jurists in the last 
century. Thus in Miller’s Lectures on the Philosophy of Law jurists are appor- 
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tioned among the different philosophical schools of past and present and the 
utilitarian prologue to Austin’s Jurisprudence is taken to be the significant 
thing. It is possible to generalize them with reference to the method of treating 
the chief problems of the legal order, whether they are treated philosophically 
(thus including the scholastic jurists, the law-of-nature school, the metaphysi- 
cal jurists of the nineteenth century and the social-philosophical jurists of today 
in one category), historically, analytically by applying a systematic analysis to 
the materials of legal systems as they are, or sociologically. In such a view we 
look backward from the standpoint of the legal problems of today. Hence we 
see the science of law as it developed in the nineteenth century too minutely for 
purposes other than appraisal of its results in order to construct a science of 
law for the needs of today. It is quite as possible to look forward to the method 
of today through a study of the evolution of juristic science and to see as sig- 
nificant modes of thinking the creative rationalism of the’ seventeenth and 
eighteenth centuries (regarding the analytical jurists as a continuation of this 
type into the nineteenth century in which the creative element was lost), the 
systematizing and stabilizing Hegelian historicism of the fore part of the 
nineteenth century and the evolutionary theories of the latter part of that 
century. But in such a view we are too far from the things of moment for the 
lawyer as in the former we were too near them. We lose sight of the systema- 
tizing and stabilizing character of Austin’s “necessary” principles without 
which ‘‘a system of law as evolved in a refined community” cannot be con- 
ceived. These supposed universal principles have the same function as the 
universal principles of the “nationalists,” discovered by another method. 
They have the same function also as the universal laws of legal development 
discovered in a still different way by the positivist evolutionists. For theirs also 
was a systematizing and stabilizing theory. On the other hand the seven- 
teenth and eighteenth-century law-of-nature theory was a creative theory. 
Again it is possible to generalize with reference to conceptions of the nature of 
law, whether as philosophically discovered right or reason, or as historically 
discovered principles of action or as analytically discovered principles of 
politically imposed ordering, or as a social product to be understood through 
some one or through the co-operation of all of the social sciences. 

All of the foregoing, and many others that might be suggested, are but 
attempts to organize the phenomena of juristic thinking for some definite pur- 
pose and must be judged with reference to that purpose. The lawyer who is 
wrestling with the problems of the legal order here and now and the historian 
of social control from the beginnings of human society to the present cannot 
use the same measure. Vinogradoff’s scheme must be judged with reference 
to a comprehensive survey of all the types of social organization and an ideo- 
logical systematizing of the legal institutions and legal precepts of each. With 
that purpose before him, he sees that an idea of law as a rational product, an 
idea of law as something drawn from the depths of national life, and an idea of 
= = an organism may be set off and used to distinguish types of juristic 
thought. 

A chapter on “‘ Modern Tendencies in Jurisprudence” concludes the Intro- 
duction. In this chapter he discusses the critical attitude, the constructive point 
of view (with a good critique of Duguit, pp. 150-152), and the conception of 
law as a part of the whole process of social control (with a critique of Ehrlich, 
p. 152). Next he attacks the “general jurisprudence”’ of the analytical school, 
showing that so far from being universal it is but “an encyclopaedic survey of 
the juridical principles of individualistic society” (p. 155). Then, following a 
suggestion of Weber as to study of types of economic development (p. 156) 
he proposes an ideological study of types of society and of jurisprudence as 
related to those types. Six such types are distinguished: (1) Origins in totemic 
society, (2) tribal law, (3) civic law, i.e., a “type of jurisprudence settled 








782 HARVARD LAW REVIEW 


by the social tie of the city-state” (p. 159), (4) medieval law in its combina- 
tion as canon and feudal law, (5) individualistic jurisprudence, and (6) the 
beginnings of socialistic jurisprudence. The last four pages of this c»apter 
deserve to be read and pondered thoroughly. They are a distinct contribution 
to the science of law. 

We come now to the main structure. “Tribal Law,” in which the origins in 
totemic society are treated incidentally, is the subject of the remainder of the 
volume. It is taken up in three parts and ten chapters, as follows: I, The 
Elements of the Family, (1) Selection of Mates, (2) The Mother and the 
Father, (3) Religion and Marriage; II, Aryan Culture, (4) Aryan Origins, 
(5) The Patriarchal Household, (6) The Joint Family, (7) Succession and 
Inheritance; III, Clan and Tribe, (8) The Organization of Kinship, (9) Land 
Tenure, (10) The Law of Tribal Federation. Here the wide learning and 
synthetic powers of the author have ample scope and combine to give us what 
from the jurist’s standpoint is a classical treatise. 

Some points of special interest must be noticed. The survey of tribal law 
begins and ends with a sociological emphasis: “Historical jurisprudence as 
well as sociology has to start from the axiom that man is a social animal, i.e., 
that social intercourse is a necessary attribute of human nature” (p. 163); 
jurisprudence is historical and must be historical “‘in so far as it takes stock of 
the social conditions which call forth legal principles” (p. 368). Accordingly 
he does not seek to discover and lay out a single rigid scheme of development 
as the plan of evolution as it must inevitably have taken place. He emphasizes 
the effects of migration of customs, adaptation and imitation, which make the 
biological analogy of the development of an organism deceptive when applied 
to legal institutions. He insists also on the absence of sharp lines, which do 
not exist in nature but are put in by those who seek to understand nature as a 
means of comprehending the phenomena which they study. Instead of rigid 
groups we have types. Certain phenomena recur; certain leading themes, as 
it were, recur in legal thinking. “‘As in music, they are not stereotyped in their 
manifestations; they vary in the course of conflicts and harmonizing attempts, 
but they are not numerous and are therefore amenable to definite observation 
and to reflective estimates” (p. 369). The formulations of an analytical survey 
of primitive forms of marri-.ge (pp. 211-212) and of land tenure (pp. 342-343) 
are also noteworthy. 

In the chapter on Aryan Culture a much-mooted question is discussed with 
exceptional judgment. . He says that the “central fact of Aryan culture is a 
patriarchal state of society” (p. 224). Traces of “matrilinear arrangements” 
among Aryan peoples are pre-Aryan. They are due to “contaminations arising 
from contact between an Aryan patriarchal people and primitive settlers, 
whose construction of the family was different” (p. 223). Undoubtedly we 
must construct an Aryan Utrecht with caution. ‘Between the Indians [i.., 
British India], Teutons, Celts, etc., there are differences in climate, geography, 
mixture of races, conquests and other conditions, and therefore their develop- 
ment is bound to proceed on different lines. We cannot expect identical re- 
sults and we must always take into account special conditions of economic, 
geographical and political development. The significant fact is that in spite of 
profound differences in results, we do observe — especially in family law, and 
in succession and Real Property — principles and rules that are varieties of 
the same leading ideas” (p. 229). 

Not the least important feature is the paragraph on “‘non-litigious custom” 
(pp. 368-369). In this brief discussion, deriving in part it is true from Ehrlich, 
he insists rightly that the proposition, often insisted upon in the last generation, 
that the judge precedes the law is true only in part. “It is not conflicts that 
initiate rules of legal observance, but the practices of everyday directed by the 
give and take considerations of reasonable intercourse and social co-operation. 











BOOK REVIEWS 783 


Neither succession nor possession nor property nor contract started from direct 
legislation or from direct conflict [7.e., litigation]. Succession has its roots in 
the necessary arrangements of the household on the death of its manager, 
property began with occupation, possession is reducible to de facto detention, 
the origins of contract go back to the customs of barter. Disputes as to right 
in primitive society are pre-eminently disputes as to the application of non- 
litigious custom” (p. 368). Hence the jurist must study the social conditions 
out of which non-litigious customs arose in the past and the social conditions 
out of which they still arise. For all the law is not in the books. He must also 
study the logical implications of the principles which he finds in the legal mate- 
rials. He will find principles and conceptions, although the actual rules and 
doctrines and the actual practice of applying them will not be wholly rational 
nor entirely reduciblé to systematic simplicity. At this point philosophical 
method, which Vinogradoff slights, plays its part. The philosophical jurist 
sets up an ideal form of the existing type of society, an ideal form of the prin- 
ciples and conceptions found in the existing legal materials, an ideal conception 
of the end of the legal order, and these are employed both consciously and sub- 
consciously in judicial finding and application of law as well as in legislation 
and juristic writing. In this admirable paragraph we have the real introduction 
to historical jurisprudence. 
Roscoe PounD, 





A Hanp Book oF PRACTICE UNDER THE Civit Practice Act or NEw York. 
By Carlos C. Alden. New York: Baker, Voorhis & Co. 1921. pp. 
vi, 340. 


Dean Alden of the Law Department of Buffalo University has here sought 
to present a hand book, primarily for the use of students, of the practice of 
New York, under the Civil Practice Act which became effective October 1, 1921. 
The book serves its acknowledged purpose, but, like all outlines of a new sys- 
tem of procedure, its use to the practitioner must be confined to its general 
suggestions. A change or readjustment of any: method of practice immedi- 
ately becomes the subject of interpretation. A text book which under such cir- 
cumstances attempts to set forth the practice in detail soon becomes obsolete. 
The use, however, of this outline, should be helpful to the student. After 
. familiarizing themselves with the general principles of the substantive law, 
most students regard with confusion the mechanics by which such principles 
are applied and rights established and enforced. Experience has shown the 
difficulty of teaching, academically, the technique of procedure. The solu- 
tion of problems of actual practice, alone, instruct with any degree of thorough- 
ness in the art of the practitioner. A well considered outline containing the 
organization of the courts, by whom, when and how remedies are employed, 
should, however, give to the student a general working knowledge of the sub- 
ject. The usefulness of such a work, especially during a period of transition, 
is quite apparent. 

The plan and scope of Dean Alden’s work, as indicated in the table of contents, 
are limited to presenting in a simple, orderly and logical manner such an outline. 
The author points out that the present New York system of practice which 
became effective only last October is the result of a progressive development 
extending over a period of seventy-five years, and is based substantially upon 
the former Code of Civil Procedure in a re-arranged form. Into the first Code 
of Procedure of 1848 and those subsequently enacted, there gradually crept 
many provisions not procedural in character. By the readjustment, basic 
matters of civil practice are incorporated into the new “Civil Practice Act” 
which is supplemented by rules of court known as “Rules of Civil Practice,” 
into which has been placed many of the details of practice heretofore contained 
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in the code. The provisions relating to the procedure of the Surrogate’s Court, 
Justices’ Court, Court of Claims and New York City Court, formerly contained 
in the old code, are excluded from the new practice act and placed into special 
acts of their own. As a result, the present act contains about one-half the 
number of sections of the old code. The present hand book covers only the 
Civil Practice and Surrogate’s acts, although reference to the other acts is 
made in several of the chapters. Many of thé 300 rules of court supply 
important details and would have justified a fuller consideration than the refer- 
ences made by the author. 

The chapter covering the organization and jurisdiction of the civil 
courts in a few words describes the judicial system. The writer errs in 
stating (p. 7) that the first department consists of New York County, by 
failing to mention the County of the Bronx. While fhe Constitution con- 
tains this provision, New York County has been interpreted to mean the terri 
tory included in that county at the time the Constitution was adopted. As 
Bronx County was subsequently created out of New York County, it is and 
always has been regarded as a part of the first department. The paragraph 
on the Superior City Courts might have been omitted, as these courts have all 
been abolished and reference to them is quite unnecessary in a hand book of 
the practice of today. In the paragraph describing the various branches of the 
Supreme Court, mention of the Appellate Term could appropriately have been 
made. In treating of the City Court of the City of New York, the language 
would indicate that the court’s jurisdiction is limited to the Borough of Man- 
hattan, while, in fact, it extends to the territory included in the City of New 
York before consolidation into the Greater City, which brings the Borough 
of the Bronx within its jurisdiction. 

Chapter V on limitations upon the prosecution of actions occupies only a few 
pages, yet makes clear the main principles of this ever confusing subject to 
the student. The author has wisely devoted the greater part of the book to 
Chapter VI “Procedure in an Action.” Starting with the naming of the par- 
ties, the subject is considered from the point of obtaining jurisdiction, on to 
the general principles of pleadings, including instructive illustrations; through 
the method of testing the sufficiency of pleadings to provisional remedies and 
the preparation for the trial and the trial itself. The execution of the court’s 
judgment and finally the appeals to the various appellate tribunals conclude 
the chapter. While some of the subjects could have been considered a little © 
more fully, yet as a primer, it describes logically and plainly the course of 
litigation. The paragraphs covering the trial are especially useful as they 
put into a ready and concise form a subject which often unnecessarily 
perplexes both students and lawyers. The importance of the rules of court is 
in this chapter emphasized. The author constantly refers to them by number 
and in one or two instances sets out a rule in full. A fuller consideration 
could well have been given to the rules themselves, as a familiarity with them 
is necessary to apply many of the provisions of the new Practice Act. 

In Chapter IX the practice of the Surrogates’ Court is treated in the same 
helpful manner as is the subject of general practice in the preceding chapters. 
Special proceedings and provisions respecting particular actions are explained 
in conclusion. The hand book succeeds in presenting in an orderly and 
concise form an outline of the system of procedure of New York. All practice 
text books are subject to the criticism of incompleteness. The present 
work does not pretend completeness but does present in a comprehensible 
manner something of real use to the beginner. Time alone will not alter its 
usefulness as a general chart of the system, but it will no doubt see many 
of the details become obsolete by reason of the interpretation of the courts. 


Mortmer Boye. 
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ConFLict oF Laws. By John B. Tiernan. Chicago: Callaghan & Co. 1921. 
pp. vii, 122. 


It is unfair to expect much from a text essaying to cover so large and complex 
a field in so small a compass. Perhaps it may enable the hasty student to 
pick up enough of the time-worn “lingo” to pass an old-fashioned bar exam- 
ination, but the book makes no contribution to the serious study of the subject. 

After the manner of Dicey the author has formulated certain concise rules, 
which are amplified in the text, with some reference to authorities. Whereas 
Dicey stated some two hundred rules and sub-rules, the author has to his 
credit the feat of compressing the subject into thirty-two rules and six excep- 
tions! In general, these so-called “rules,” like the diplomatic acceptance of a 
formula “‘in principle,’ only postpone to a later stage the real difficulties. The 
fight comes in applying them. Of what great value is the agreement that “‘a penal 
action must be brought in the state whose law imposes it,” if the courts do not 
agree on what actions are penal?! The chapter on “ Penal Actions” does not sug- 
gest that there is any actual disagreement in the authorities in applying the rule. 

The book comprises twelve chapters, entitled, respectively, Comity, Torts, 
Death Actions, Contracts, Remedies, Interest and Usury, Sales and Chattel 
Mortgages, Marriage, Legitimacy and Adoption, Wills, Crimes, Penal Actions. 
Many important topics, such as domicil, foreign judgments, administration 
of estates, are not discussed. In the chapter on “Comity” we are told that 
a state may, “as a mere act of courtesy,” “waive its own sovereignty” and 
give effect to rights created under the laws of another state. The superficial 
chapter on “Contracts” leaves an impression that the cases are all agreed, 
instead of being in irreconcilable discord.? No reference is made in the chapter 
on marriage to the controversial topic of jurisdiction for divorce. “Wills” 
is disposed of in six pages. For the rule that the devolution of personality is 
governed by the law of the domicil no better explanation is given than the 
fiction that personal property, regardless of its actual situs, is deemed to be 
located where the owner is demiciled. The difficult topic of powers of appoint- 
ment is not mentioned. It is stated in a “rule” that “the validity, construc- 
tion and revocation of a will are regulated by law of testator’s domicile if it 
involves personalty; or the law of the location if it involves realty.” Testa- 
tor’s domicil, when? Is the validity determined by the law of the domicil at 
time of executing the will, or at time of death? Is the revocation determined 
by the law of testator’s domicil at the time of the act of revocation, or at the 
time of death? The text furnishes no answer. Nor will the cases all agree that 
the construction of a will of realty must be determined by the law of the situs.® 

Other instances abound in which the book is inadequate or misleading, but 
these must be left to the curious reader to discover. The author concludes 
that the “Conflict of Laws is based simply on certain fundamentals, that by 
careful selection, manifests a symmetry and a consistency and a unity that has 
no parallel in any other subject of the Law.” One may suspect that this “care- 
ful selection” consists in ignoring all the cases that do not fit in with the author’s 
simple scheme of things. In important particulars the subject is in a fluid 
state, and the author’s thirty-two rules and six exceptions will not assist in 
its ultimate crystallization. 


CALVERT MAGRUDER. 





1 See, for instance, the conflict as to the statutory liability of corporation direc- 
tors, 26 Harv. L. Rev. a8 and the conflict as to death statutes, Loucks v. Standard 
Oil Company, 224 N. Y. 9 

2 See Lorenzen, “ Validity and Effects of Contractsin the Conflict of Laws,” 30 
Yate L. J. 565, 655, 31 ib. 53; Beale, “What Law Governs the Validity of a Con- 
tract ?”’23 Harv. L. Rev. 70. 


5 See Staigg v. Aibinten,, 144 Mass. 564; Keith v. Eaton, 58 Kan. 732. 
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FEDERAL IncoME Tax Laws CoRRELATED AND ANNOTATED.. By Walter E. 
Barton and Carroll W. Browning. Washington: John Byrne & Co. 1922. 
PP. xix, 450. 


This work is a “compilation and annotation of all Federal income tax laws 
beginning 1861 and a correlation of all laws beginning 1909.” No attempt 
has been made heretofore to compile the numerous laws into a convenient 
‘hand book for ready reference. The Corporation Excise Tax Law of 1909 and 
the Federal Income Tax Laws of 1913, 1916, 1917, 1918 (Act of February 24, 

1919) and 1921 are arranged (Part I) in parallel columns for purposes of com- 
parison. In this correlation it has, of course, been necessary to place some 
sections and parts thereof out of their statutory order, but the proper sequence 
oe sections and the parts thereof may be determined by referring to the 
index. 

All Federal income tax laws from 1861 to date are annotated in the foot- 
notes. The annotations are well arranged and numerous, but the citations of 
cases therein are not exhaustive. Part I also contains a correlation, in par- 
allel columns, with annotations, of the war profits and excess profits tax laws 
of 1917, 1918 and 1921. Alphabetical and numerical tables of cases are set 
forth at the beginning of the work. 

Part II, which contains Federal income tax acts prior to 1909, with anno- 
tations, is interesting historically, but will naturally not be of so great prac- 
tical utility as the compilation of recent laws. 

Part ITI, “‘Miscellaneous Acts and Statutes with Annotations,” sets forth 
the Act of September 8, 1916 (with annotations) imposing a tax on manufac- 
turers of munitions; the Act of March 3, 1917, imposing an excess profits tax; 
the Act of November 23, 1921, imposing a tax on child labor; provisions of 
the Revised Statutes of the United States (with annotations) applicable to 
taxation; and the provisions of the Federal Constitution relative to taxation. 

The careful indexing of the book is in keeping with the purpose of the au- 
thors to present the reader in one volume with a mass of material hitherto 
obtainable only by reference to many volumes. At the end of the book are 
well arranged indices to sections of the six recent income tax laws, a compre- 
hensive index to decisions, and an equally comprehensive index of subjects 
treated in the various Acts. 


The work does not purport to be a text book. As a compilation and “source 
book” it will be useful and valuable to lawyers, accountants, and others 
interested in Federal taxation. 

Ross W. Lynn. 





